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Coming —Planning for the future often is 
delayed because the proper approaches to 
the problems involved are not known. The 
solutions to many of these problems will 
be clearer after a perusal of the articles 
dealing with estate planning by John Alan 
Appleman and Franz Martin Joseph; the 
article on trusts and federal taxation by 
E. Grady Paul; Robert E. Nelson's discus- 
sion of the $5,000 death benefit; and 
Gordon D. Simons’ suggestions on char- 
itable donations. 


In addition, ancillary problems will be 
dealt with in the article by Milton E. Meyer, 
Jr., on the tax consequences to the trans- 
feree of a transfer of property for an 
annuity and in the article by John C. 
Chommie, which points up the difficulties 
raised by applying the standard of donative 
intent to payments to employees. 


Tus magazine is published 
to promote sound thought in 
economic, legal and account- 
ing principles relating to all 
federal and state taxation 
To this end it contains signed 
articles on tax subjects of 
current interest, reports on 
pending state tax legislation, 
interpretations of tax laws 
and other tax information. 


The editorial policy is to 
allow frank discussion of tax 
issues. On this basis contri- 
butions are invited. Respon- 
sibility is not assumed for the 
contents of the articles or for 
the opinions expressed there- 
in. Hditor, Henry L. Stewart; 
Washington Editor, Lyman 
L. Long; Business Manager, 
George J. Zahringer; Circula- 
tion Manager, M. S. Hixson 
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Administrative. 


FEDERAL 
TAXES 


r 

Due WRONG NUMBER turned up in 
Edgar L. Singer, CCH Dec. 19,586(M), 12 TCM 403, for a “pickup 
man” for numbers games. In the years 1948 and 1949, a self- 
styled “salesman,” while writing and placing bets with the opera 
tors of the games, collected commissions which, at times, amounted 
to 32 per cent of the gross bets or “high take.” (The remaining 
68 per cent is known among the gambling fraternity as “net play” 
or “low take.”) He failed to report these commissions in his 
income tax returns for the vears involved.. Income tax deficiencies 
and the 5 per cent negligence penalty were sustained, although 
he got a break when the deficiency determinations were not 
“satisfactory,” being too high, and were to be recomputed at a 
lower figure. 


Hy YNESTY is the best policy, as a doctor 
found out when he sought a refund of a deficiency tax payment 
which included a 50 per cent fraud penalty and interest. Being 
in military service, he filed his 1942 return in 1946; in so doing, 
he understated his income, knowingly and with a fraudulent 
intent to evade taxes. If his return had been correct, he would 
not have had to pay any additional taxes because he would have 
been entitled to the so-called forgiveness benefits of the Current 
Tax Payment Act of 1943, including a special benefit granted to 
men in military service with respect to income they earned in 
1942. He did not meet one of the conditions of the 1943 act, 
namely, that there be an honest return for the year 1942 and not 
a fraudulent effort to conceal the 1942 tax liability. Accordingly, 
his claim was denied: “One who has been offered the discharge 
of an indebtedness should not be heard to complain if he is held 
to a strict compliance with the conditions upon which the dis 
charge is offered. . . . His fraud created a situation which 
imposed upon the Government the expense of an investigation 
to determine the correct facts about his 1942 income and his 
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fraud interfered in other ways with the orderly administration 
of the internal revenue laws.”—Elfmon v. U. S., 53-1 ustc ¥ 9395 
(DC N.C.). 


Irs NOT VERY PLEASANT to relocate 
your family and home to the place where you are working on a 
job of “indefinite” duration, but if this is not done and the job 
does not call for travel, travel expenses for board and lodging at 
the place of the job are not deductible, since, unless termination 
of the job within a short period can be foreseen, such expenses 
stem from a refusal to bring your home close to the job.—Albert 
E. Bennett, CCH Dec. 19,585(M), 12 TCM 401. 


PENALTIES for failure to file returns on 
time were not proper in the case of an engineering organization 
which found employment for professional engineers, at a fee, 
when it acted in good faith and on the advice of reputable counsel. 
The organization, all of the shares of which were owned by a 
tax-exempt association, was advised that it was an exempt organ- 
ization and that it was not required to file federal tax returns; 
therefore, it did not file any returns for the years 1939 to 1943. 
This advice was rendered in a written opinion by an attorney who 
specialized in federal taxation for over 25 years and had been 
counsel in over 100 tax cases in various courts, including the 
Supreme Court of the United States.—Commissioner v. American 
Association of Engineers Employment, Inc., 53-1 ustc { 9383 (CA-7). 


INADEQUATE, perhaps, considering the value 
of the services rendered, $1,000 paid as an “honorarium” by a 


law institute to a law professor who, as “reporter,” worked on 
the revision of state statutes, still was income to him. Such 
money was paid in accordance with a fixed practice of the institute 
to pay a fixed sum annually, in quarterly installments, to all of 
its reporters. Even though the institute was under no obligation, 
legal or otherwise, to make any payment, “it is now settled law 
that a payment may be compensation for services rendered, 
although made voluntarily and without legal obligation.”—Leon 
D. Hubert, Jr., CCH Dec. 19,617, 20 TC —, No. 25. 


Nort ON THE HOUSE. . . . The total 
amount expended for bingo prizes in the years 1943, 1944 and 
1946, and not what the Commissioner ‘deemed reasonable con- 
sidering the gross business done,” was allowed as an ordinary 
and necessary business expense to the owner of a business, con- 
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sisting of a combination of exhibiting motion pictures and con- 
ducting bingo games. “The prizes were the principal stimulus 
of the business and there would have been no business without 


the prizes.” —572 South Salina Corporation, CCH Dec. 19,633(M), 
12 TCM 470. 


ry 

| HE COST OF WHISKEY, confiscated by 
a dry state and thereafter not available for sale, did not constitute 
part of the cost of goods sold, since the “owner” had no property 
rights in the whiskey, which, according to the law of the state, 
was contraband property. Furthermore, the loss of the whiskey 
could not be deducted as having been incurred in a trade or 
business, since to allow such loss would frustrate the public policy 


of the state.—G. E. Fuller, CCH Dec. 19,651, 20 TC —, No. 39. 


A CONTRACT with a United States govern 
ment agency is not determinative of the tax status of a corpora- 
tion engaged in the manufacture of fissionable material in the 
state of Washington; rather, such status is determined by the 
statutes of that state. “Reduced to its simplest form we have a 
business corporation engaged in manufacturing a high explosive 
and delivering its product to a governmental agency. Our statute 
authorizes the imposition of a business and occupation tax for 
the privilege of carrying on such an activity in this state. The 
facts that respondent uses buildings and facilities of the agency, 
that by contract it has submitted to certain supervision, and that 
special fiscal arrangements are provided for, do not make such 
activities those of the governmental agency, nor do they make 
respondent such an instrumentality of the United States or of the 
agency that it is immune, expressly or impliedly, from the busi- 
ness and occupation tax.”—General Electric Company v. State of 
Washington, 3 stc § 250-223 (S. Ct. Wash.). 


rh 

| HE IMPOSITION of a franchise and excise 
tax by Tennessee on the income from nontaxable United States 
Government bonds is “in no sense a direct tax upon the obliga- 
tions of the United States or the income therefrom,” since such 
taxes are imposed for the privilege of doing business in Tennessee 
in corporate form and do not constitute a tax on net worth, which 
tax the United States Supreme Court, in New Jersey Realty Title 
Insurance Company v. Division of Tax Appeals, 2 src { 200-039, 
held could not be “collectable because it did impose an obliga- 
tion on these non-taxable Government Bonds.”—WNashville Trust 
Company v. Evans, 3 stc J 250-222 (S. Ct. Tenn.). 


— 
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New Personnel ... 


Tax Policy ... 


Commissioner v. Assignee 


Washington Tax Talk 


The Supreme Court 


Assignment prevails over tax set-off.— 
A ship repair company entered into a re- 
pair contract with the Navy Department in 
December, 1944. The contract, in accord- 
ance with the Assignment of Claims Act 
of 1940, provided for assignment to a bank 
of the which were “not to be 
subject to reduction or set off for any in- 
debtedness of the Contractor to the Govern- 
ment arising independently of this Contract.” 

As security for 
bank to 


pr¢ Cee ds, 


funds 
complete the 


advanced by a 
contract, the con- 
tractor assigned the proceeds payable under 
the contract, the necessary government de- 
partments being notified. 

On March 31, 
minated by the 
tractor, 


1946, the contract was ter- 
Navy because the con- 
instead of remitting withholding 
taxes and unemployment taxes to the Col- 
lector of Internal Revenue, had converted 
them to its These taxes with 
interest and penalties amounted to $616,750.95. 
There was due the contractor, under the 
contract, $110,966.08, which amount was 
less than the amount owing to the bank for 
money advanced. 
oth the Commissioner 
claimed the $110,966.08. The Court, in Cen- 
tral Bank v. U ustc {9408 (June 1, 
1953), held for the bank, since the assign- 
ment was valid under the Assignment of 
Act of 1940. As to the govern- 
ment’s claim that the taxes were not “inde- 
pendent of the contract,” the Court said: 


Own use. 


and the bank 


. 53-1 
Claims 


“The requirement that Graham withhold 
taxes from the ‘payment of wages’ to its 
employees and pay the 
United States did not arise from the con- 
tract. The requirement is squarely im- 
posed by §§ 1401 and 1622 of the Internal 
Revenue Code. Without a government 
Graham would owe the statutory 
duty to pay over the taxes due, just as it 
would to pay its income tax on profits 
earned. Graham’s embezzlement lay neither 


Washington Tax Talk 


same over to the 


contract 


in execution nor in breach of the contract. 
It arose from the conversion of the with- 
held taxes which Graham held as trustee 
for the United States pursuant to § 3661 
of the code. Assignor Graham’s indebted- 
ness to the United States arose, we think, 
‘independently’ of the contract.” 


Rehearing has been denied in: 

U. S. v. International Building Company, 
53-1 ustc J 9366 (May 4, 1953). 

Certiorari has been applied for in the 
following cases: 

Mutual Life Insurance Company of New 
York v. U. S., 53-1 uste § 9234 (Ct. Cls.). 

Olympic Radio and Television, Inc. v. U. S., 
53-1 ustc J 9233 and 52-2 usrc 9 9524 (Ct. 
Cls.). 

Commissioner v. 
CA-2) 

Certiorari has been denied in the follow- 
ing cases: 

Estate of Mabel Cochran v. 
53-1 usre $9207 (CA-9). 

Mays v. Bowers, 53-1 ustc J 9196 (CA-4). 

Toor v. Westover, 53-1 ustc § 9141 (CA-9). 

Williamson v 53-1 
| 9220 (CA-4). 


Smith, 53-1 ustc § 9317 


Commissioner, 


Commissioner, USTC 


The Secretary 


Resignation and appointment.—Secretary 
of the Treasury Humphrey has announced 
his acceptance of the resignation of Charles 
W. Davis as Chief Counsel of the 
of Internal Revenue, and has designated 
Kenneth W. Gemmill, an Assistant to the 
Secretary, as Acting Chief Counsel of the 
3ureau until selection of a new Chief Coun- 
sel is made. 


Bureau 


He will serve as Acting Chief Counsel in 
addition to his other duties, which include 
heading the Legal Advisory Staff of the 
General Counsel’s Office, as well as being 
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legal advisor on tax matters to the Under 
Secretary of the Treasury. 


Mr. Gemmill went to the Treasury in 
April, 1953. He is a graduate of Princeton 
University and the University of Pennsyl- 
vania Law School. At the time of his ap- 
pointment as Assistant to the Secretary, 
Mr. Gemmill was a practicing lawyer in 
Philadelphia. 


Changes in the field—The Treasury De- 
partment has announced that, as of July 1, 
District Commissioners of Internal Revenue 
will be known as Regional Commissioners 
of Internal Revenue and Directors of In- 
ternal Revenue will be known as District 
Directors of Internal Revenue. 


In addition, Puerto Rico and the Virgin 
Islands, previously in the Internal Revenue 
District of Maryland, will become part of 
the Internal Revenue District of Lower 
Manhattan, New York City. 


Tax program.—Speaking before a recent 
meeting of the National Conference of Busi- 
ness Paper Editors, Under 
the Treasury Marion B. 
how 


Secretary of 
Folsom indicated 
the Treasury feels on tax matters: 
“First, we want to 


profits tax for six 


extend the excess 
months. That means 
maintaining a full rate of 30 per cent on 
income for the calendar year 1953 instead 
of applying a 15 per cent rate to that in- 
come. As I said before, we don’t like the 
excess profits tax; we want to get rid of it. 
But we are having most of the bad effects 
of this calendar year for the reason I have 
indicated [it is not practical to apply the 
tax to the income of the first half year 
because of the seasonal fluctuation 
factor], and we don’t think it is going to 
be too bad to have it for just a few more 
months, with the definite understanding that 
it goes out on December 31, 1953. That 
would bring us in $800 million during the 
fiscal year 1954 
the level it is now, with corporate profits 
showing good increases over last year, we 
don’t think it would hurt the economy too 
much to have the tax go on for six months 
and we need the money very badly. We 
think the prime consideration should be to 
reach a balanced budget as soon as we can, 
and we are all working for a stable dollar. 
We want to stabilize the dollar and prevent 
inflation. We think the prime consideration, 
therefore, should be to hold up our revenue 
for this calendar year. 


1 
alone 


With business running at 


“Second, the corporate income tax is 
scheduled to go down from 52 per cent to 
47 per cent. We don’t see now how we can 
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afford the resulting loss of $2 billion a year. 
The change won't affect fiscal year 1954 
but it would affect the year 1955. Even 
with our program, we must anticipate a 
drop in revenue for the fiscal year 1955 be- 
cause we would lose $2 billion in excess 
profits tax and $3 billion in the individual 
income tax. We just don’t want to recom- 
mend any further loss of revenue. 

“Third, we want to reduce the individual 
income tax on January 1, 1954. It is true 
that that was scheduled by the previous 
administration. However, it would not have 
been at all possible to allow such a reduc- 
tion to occur if it had not been for the 
$4.5 billion reduction we have already made 
and the additional reductions we expect to 
make in expenditures. We are hoping that 
when June, 1954 comes around—the end of 
the next fiscal year—our expenditure reduc- 
tions will be much greater than $4.5 billion 

“Excise taxes are scheduled to be reduced 
on April 1, 1954. We have, as you know, 
a heterogeneous excise tax system; it 1s a 
hit-or-miss system. Some of the taxes are 
imposed at the retail level; others at the 
manufacturer’s level. products are 
not taxed at all; others are taxed simply) 
because in wartime they wanted to cut 
down on consumption of certain materials 
Therefore, they put a high tax on certain 
products and have kept it on ever since. We 
are making a thorough study of the whole 
excise tax system and hope to improve it 
materially 

“We are 


congressional 


Some 


working in 
committees 


with 
staffs to 
revisions in 


cooperation 

and 
major 
ax structure. We 


develop a program for 
the whole t 
the Internal Revenue Code section by sec 


are studying 


tion and phase by phase. The present Code 
is really a hodge-podge. It has grown up over 
years and we think it 
time for a revision of the whole thing 

“What we 
in taxes, of course, will depend to 
large extent, almost entirely, on 
can do in the way of 
penditures. The program is 
penditures come down taxes 
We also know that 
of changes we ought to make in the tax 
system to make it a better one under which 
to live. We going to have 
heavy defense expenditures for many 
to come; we don’t know exactly at what 
level they will be but the chances are that 
both expenditures and taxes are 
be quite a bit higher 


a long period of 


is about 
can do in the way of reducti 
a very 
what we 
cutting down ex- 
that as ex 

will com« 


down. there are a lot 


know we are 


years 


going t 


than what we were 
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The Constitutional Power of Congress 
over the Administration of Federal Taxation 


By AUBREY R. MARRS, Attorney, Washington, D. C. 


‘INCE THE FORMATION of. the 
tJ United States Government, Congress, 
by appropriate legislation, has set up in the 
reasury Department the organization for 
administering the revenue statutes. The 
legislation has varied from time to time de- 
pending largely upon the revenue exigen- 
cies of the nation and the public temper. 
The only departure from this system ap- 
pears to have been the creation of the 
Board of Tax Appeals by the Revenue Act 
of 1924. The Board continues today as the 
Tax Court, but remains in the executive 
branch of the government. At this time, all 
revenue functions, previously held by any 
agency or officer in the Treasury Depart- 
ment, have been placed in the Secretary of 
the Treasury, who delegates his authority 
to certain officials within the department. 
This was accomplished by Reorganization 
Plan Number 26, 1950, and Reorganization 
Plan Number 1, 1952. 


have to be that 


However, it doesn’t 


way. I suppose no one 
would question the constitutional authority 
of Congress to effectuate the collection of 


the revenue by an 
within the 


independent agency 


executive branch or by a sepa- 
rank. It may 
even be that those are not the only alter- 
natives 


rate department of cabinet 


available to Congress. In my 
opinion, it is more than likely that Congress 
has the 
enue 


constitutional power to place rev- 
administration in an agency without 
the executive branch or at least free from 
control by that branch. This paper treats 
of that subject. There is more legal au- 
thority on the question than is generally 
supposed. 


Constitutional Power of Congress 


Here Are the Bases for the 


Authority of Congress to Change 


the Revenue Administration 


A student of government is taught to re- 
gard our federal government as one of 
delegated powers divided between the legis- 
lative, the executive and the _ judicial 
branches. The distribution of governmental 
authority among these three functional 
branches is usually described as the tri- 
partite system of government. The United 
States Constitution provides that “All legis- 
lative Powers” therein granted shall be 
vested in the Congress of the United States 
(Article I, Section 1); that “The executive 
Power” shall be vested in the President of 
the United States of America (Article II, 
Section 1); and that “The judicial Power” 
of the United States, shall be vested in the 
Supreme Court, and in such inferior courts 
as Congress may from time to time ordain 
and establish (Article III, Section 1). How- 
ever, the words “legislative powers” and 
“executive power” are not expressly defined 
or differentiated in the Constitution, unless 
the enumeration of the powers of Congress 
in Article I, Section 8 may be so regarded. 

The framers of the Constitution had be- 
fore them the example of King George III 
aS a grasping executive. An _ hereditary 
magistrate, supported and fortified by an 
hereditary branch of the legislative au- 
thority, presents a constant threat to indi- 
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Mr. Marrs was formerly Head of the 
Technical Staff, Bureau of Internal 
Revenue, which position he held from 
1933 until 1951, when he retired 
from government service. He is the 
author of many treatises on federal 
taxation and related subjects, 
including Reflections of a Revenuer. 


vidual liberty. The chief executive of 
England could not serve, therefore, as our 
model for several reasons. He had the 
power to declare and wage war. He formed 
an integral part of the legislative authority. 
He alone had the prerogative of making 
treaties with foreign sovereigns. All the 
members of the judiciary were appointed by 
him alone. The bad example set by King 
George III persuaded the constitutional 
founders to trim executive authority down 
to controllable size. The intensity of this 
feeling is demonstrated by the fact that 
practically all the broad powers of govern- 
ment specified in the Constitution are vested 
in Congress alone. (Article I, Section 8.) 

To an orderly mind the three descriptive 
words—legislative, executive, and judicial— 
in general understanding, have mutually 
exclusive meanings. The legislative branch 
enacts the laws; the executive branch car- 
ries the laws into effect and secures their 
due observance; and the judicial branch de- 
cides controversies which arise under the 
laws. Neither branch may roam outside its 
own bailiwick. If the three branches are 
to be kept absolutely separate and distinct, 
then, presumably, each is in _ exclusive 
charge of its own affairs. In actual prac- 
tice, however, the three compartments are 
not completely insulated from one another. 


One of the principal objections raised by 
the adversaries to the adoption of the Con- 
stitution was its supposed violation of the 
political maxim, laid down by Montesquieu, 
that the legislative, executive and judiciary 
departments ought to be separate and dis- 


tinct. This criticism was discussed by 
Madison in Papers, Numbers XLVII and 
XLVIII, of The Federalist. Madison took 
a look at the constitutions of the original 
states and found that there was not a 
single instance in which the several depart- 
ments of power were kept “absolutely sepa- 
rate and distinct.” (Italics supplied.) He 
concluded that the tripartite theory did not 
require that the three departments “should 


be wholly unconnected with each other.” 
(Italics supplied.) 


The Constitution contains a number of 
radical, but salutary, departures from the 
strict separation of powers. The Vice- 
President, who is chosen in the same man- 
ner with the President and may become the 
President, is the presiding officer of the 
Senate and, in case of a tie, can cast the 
deciding vote. The President has a veto 
power over acts of Congress, subject to a 
two-thirds overriding vote by both houses 
of Congress. The Senate participates with 
the President in the appointment of the 
most important officers in the executive and 
judicial departments. The House of Repre- 
sentatives has the sole power of impeach- 
ment; but the Senate sits as a court for the 
trial of impeachments, which is clearly a 
function of a judicial character. The ex- 
ecutive departments and the inferior consti- 
tutional courts are established by Congress. 
The enumerated powers of Congress con- 
tain several words which are more de- 
scriptive of the executive than the purely 
law-making function. These examples do not 
exhaust the list, but Madison made a good 
brief for the proposition that they provide 
a practical and interwoven security for each 
branch, against the invasion of the others. 


Executive Power 


One might reasonably consider that a 
perfect example of executive power would 
be the right of the President to dismiss o1 
remove an appointive official of the execu- 
tive branch. If the President isn’t the 
master of his own household, what becomes 
of the tripartite theory? The fact is that 
the President’s right of removal of an ex- 
ecutive official depends upon the nature of 
his duties and the extent to which Congress 
has legislated in the matter. There is con- 
siderable case law on this subject. There 
are two Supreme Court decisions which out- 
line sufficiently the executive power over 
appointed officials. They are Myers v. U.S 
and Humphrey's Executor v. U. S. (The 
docket title of the Humphrey case is Rath 
bun, Executor v. U. a.) These cases will be 
discussed at some length. 


Myers v. U. S.--The Myers* case dealt 
with the executive power to remove a post- 
master of the first class where an act of 
Congress required the advice and consent of 
the Senate so to do. The case was argued 
and reargued. In the United States Re- 
ports, the report of the case extends from 





1272 U. S. 52, 47 S. Ct. 21 (1926). | 
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page 52 to page 295. Chief Justice Taft, 
himself a former chief executive, delivered 
the opinion of the Court. Justices Holmes, 
McReynolds and Brandeis dissented, an odd 
but significant combination. 


On July 21, 1917, Myers was appointed 
by the President, by and with the advice 
and consent of the Senate, to be a post- 
master of the first class at Portland, Oregon, 
for a term of four years. On January 20, 
1920, Myers’ demanded. 


resignation was 
1 On February 2, 


He refused the demand. 
1920, he was removed from office by order 
of the Postmaster General, acting by di- 
rection of the President. On April 21, 1921, 
Myers brought suit in the Court of Claims 
for his salary from the date of his removal. 
The Court of Claims gave judgment against 
Myers, and he appealed. There had been 
no laches in Myers’ attempts to assert his 
rights. 


By Section 6 of the Act of Congress of July 
12, 1876, under which Myers was appointed 
with the advice and consent of the Senate 
as a first-class postmaster, it was provided 
that 
third classes shall be appointed and may be 
removed by the President by and with the 
advice and consent of the Senate and shall 
hold their four years unless 
sooner removed or suspended according to 
law.” 


The Senate did not consent to the Presi- 
dent’s removal of Myers during his term. 
If this statute, in its requirement that his 
term should be four years unless sooner 
removed by the President by and with the 
consent of the Senate, was valid, then 
Myers’ administratrix (Myers being de- 
ceased) was entitled to recover his unpaid 
salary for his full term, and the judgment 
of the Court of Claims must be reversed. 
The government maintained that the statu- 
tory requirement was invalid, for the reason 
that, under Article II of the Constitution, 
the President’s power of removal of ex- 
ecutive officers, appointed by him with the 
advice and consent of the Senate, was full 
and complete without consent of the Senate. 
The Court was confronted, therefore, by the 
constitutional question. By a divided court, 
the executive power on the constitutional 
question was upheld. 


“Postmasters of the first, second and 


offices for 


There is no express provision respecting 
removals in the Constitution, except for 
removal from office by impeachment. The 
subject was not discussed in the constitu- 
tional convention. The vesting of the ex- 
ecutive power in the President was essentially 


Constitutional Power of Congress 


a grant of the power to execute the laws. 
But the President alone and unaided could 
not execute the laws. He must execute 
them by the assistance of subordinates. 
(Page 117.) The natural meaning of the 
term “executive power” granted the Presi- 
dent included the appointment and removal 
of executive subordinates. If such appoint- 
ments and removal were not an exercise of 
the executive power, what were they? They 
certainly were not the exercise of legislative 
or judicial power in government, as usually 
understood. The fact that no express limit 
was placed in the Constitution on the power 
of removal by the President was said to be 
convincing indication that none was in- 
tended. (Page 118.) 


Under Section 2 of Article II, the power 


of appointment by the President is re- 
stricted in its exercise by the provision that 
the Senate, a part of the legislature, may 
check the action of the executive by re- 
jecting the officers he selects. But this 
does not make the Senate part of the 
removing power. The history of the clause 
by which the Senate was given check upon 
the President’s power of appointment made 
it clear that it was not prompted by any 
desire to limit removals. (Page 119.) The 
important purpose of those who brought 
about the restriction was to lodge in the 
Senate, where the small states had equal 
representation with the larger states, power 
to prevent the President from making too 
many appointments from the larger states. 
The power of removal, though equally es- 
sential to the executive power, was different 
in its nature from that of appointment. 
(Page 121.) 


The majority opinion reasoned that a 
refereice of the whole power of removal 
to general legislation by Congress was quite 
out of keeping with the plan of government 
devised by the framers of the Constitution. 
It could never have been intended to leave 
to Congress unlimited discretion to vary 
fundamentally the operation of the great 
independent executive branch of govern- 
ment and thus most seriously to weaken 
it. “It would be a delegation by the Con- 
vention to Congress of the function of 
defining the primary boundaries of another 
of the three great divisions of government.” 
(Page 127.) The imperative reasons re- 
quiring an unrestricted power to remove the 
most important of his subordinates, such as 
heads of departments and of bureaus, in 
their most important duties should control 
the interpretation of the Constitution a? to 
all appointed by the President. (Page 134.) 
Even executive officers exercising duties 
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of a quasi-judicial character could be re- 
moved by the President, otherwise he did 
not discharge his own constitutional duty 
of seeing that the laws be faithfully exe- 
cuted.? (Page 135.) 


Based largely upon the legislative decision 
of 1789, in respect of the establishment 
of the Department of Foreign Affairs, that 
the power of removal rested in the Presi- 
dent, the Supreme Court held that the 
provision of the act of 1876, by which the 
unrestricted power of removal of first class 
postmasters was denied to the President, 
was “in violation of the Constitution, and 
invalid.” (Page 176.) Justices McReynolds 
and Brandeis each wrote lengthy dissenting 
Opinions, with exhaustive research. The 
one-page dissent by Justice Holmes seems 
to cover the question. He said that the 
arguments drawn from the executive power 
of the President and his duty to appoint 
officers and take care that the 
faithfully executed, “seem to me _ spiders’ 
webs inadequate to control the dominant 
facts.” He concluded as follows: 


laws be 


“We have to deal with an office that owes 
its existence to Congress and that Congress 
may abolish tomorrow. Its duration and 
the pay attached to it while it lasts depend 
on Congress alone. Congress alone confers 
on the President the power to appoint to 
it and at any time may transfer the power 
to other hands. With such power over 
its own creation, | have no more trouble in 
believing that Congress has the power to 
prescribe a term of life for it free from any 
interference than I have in accepting the 
undoubted power of Congress to decree 
its end. I have equally little trouble in 
accepting its power to prolong the tenure 
of an incumbent until Congress or the 
Senate shall have assented to his removal. 
The duty of the President to see that the 
laws be executed is a duty that does not 
go beyond the laws or require him to achieve 
more than Congress sees fit to leave within 


his power.” (Page 177.) 


The significant statement made by Justice 
Holmes, from the standpoint of this dis- 
cussion, is to the effect that Congress alone 
confers on the P-esident the power to 
appoint to the office of postmaster and 
Congress at any ime “maw transfer the 
power to other hands.” (italics supplied.) 
The Congress has the power “To establish 
Post Offices and pest Roads” (italics sup- 
plied), but not tic power to operate them, 
except by implication. It would seem that 


the only hands to which Congress might 
transfer the power of appointing to the 
office of postmaster would be to the courts 
of law or the heads of departments. (Ap- 
pointive Power, Article II.) However, the 
comment by Justice Holmes was made in 
a dissenting opinion, and is at variance with 
the majority opinion by Chief Justice Taft. 


Humphrey's Executor v. U. S. — The 
Humphrey case* arose under the act of 
September 26, 1914, creating the Federal 
Trade Commission. Section 1 of that act 
provided that a commission be created and 
established, to be known as the Federal 
Trade Commission, which should be com- 
posed of five commissioners, who should 
be appointed by the President, by and with 
the advice and consent of the Senate. Sec 
tion 1 also prescribed three grounds for 
removal: “Any commissioner may be re 
moved by the President for inefficiency, neg 
lect of duty, or malfeasance in office.” 


The act prescribed no other grounds 
for the removal of a commissioner. (United 
States Code Annotated, Title 15, Section 41.) 


The Humphrey case arose in this way: 
William E. Humphrey, the decedent, on 
December 10, 1931, was nominated by 
President Hoover to succeed himself as a 
member of the Federal Trade Commission 
and was confirmed by the United States 
Senate. He was duly commissioned for a 
term of seven years expiring September 
25, 1938, and, after taking the required 
oath of office, entered upon his duties. On 
July 25, 1933, President Roosevelt addressed 
a letter to the commissioner asking fot 
his resignation, on the ground “that the 
aims and purposes of the Administration 
with respect to the work of the Commission 
can be carried out most effectively with the 
personnel of my own selection,” but dis 
claiming any reflection upon the commis 
sioner personally or upon his services. The 
commissioner replied, asking time to con- 
sult his friends. After some further cor 
respondence upon the subject, the President 
on August 31, 1933, wrote the commissioner 
expressing the hope that the resignation 
would be forthcoming and saying: 


“You will, I know, realize that do 
not feel that your mind and my mind g 
along together on either the policies or the 
administering of the Federal Trade Com- 
mission, and, frankly, I think it is best for 
the people of this country that | 
have a full confidence.” 


Oo 


should 





2 Note well this statement by the Court in 
the light of the Humphrey case, within. 
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7295 U. S. 602, 55 S. Ct. 869, 79 L. Ed. 1611 
(1935). 
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The Commissioner 
and, on October 7, 
wrote him: 


declined to 
1933, the 


resign, 
President 


“Effective as of this date you are hereby 
removed from the office of Commissioner 
of the Federal Trade Commission.” 

Humphrey never acquiesced in this action, 
but continued thereafter to insist that he 
was still a member of the commission, en- 
titled to perform its duties and receive the 
compensation provided by law at the rate 
of $10,000 per annum. 
February 14, 1934. 
suit in the 
United 


Humphrey died on 
His executor brought 
Court of Claims against the 
States to recover a sum of money 
alleged to be due the deceased for salary 
as Federal Trade Commissioner from Oc- 
tober 8, 1933, to the time of his death on 
February 14, 1934 \ certificate issued 
from the Court of Claims in which the 
following questions were certified: 


“1. Do the provisions of section 1 of the 


Federal Trade Commission Act, stating 
that ‘any commissioner may be removed 
by the President for inefficiency, neglect 
of duty, or malfeasance in office,’ restrict 
or limit the power of the President to 
remove a commissioner except upon one or 
more of the causes named? 


“If the foregoing question is answered 
in the affirmative, then— 


"2: 1. the 
remove a 


power of the President to 
commissioner is restricted or 
limited as shown by the foregoing intero- 
gatory and the answer made thereto, is 


Constitutional Power of Congress 


such a restriction or limitation valid under 
the Constitution of the United States?” 


The plaintiff emphasized the quasi-legisla- 
tive and quasi-judicial aspects of the func- 
tions of the Federal Trade Commission. Its 
findings in respect to unfair methods of 
competition in commerce, and to unfair 
or deceptive acts or practices in commerce, 
are subject to review by the United States 
Courts of Appeals; upon certiorari, the ap- 
pellate decisions are subject to review by 
the Supreme Court. In that regard, the 
commission functions in a quasi-judicial 
capacity, analogous to the Tax Court of 
the United States, which is, by statute, an 
independent agency in the executive branch. 
(Section 1100 of the Internal Revenue Code.) 


Section 6 of the act gives the commission 
wide powers of investigation, upon which 
it must report to Congress with recom- 
mendations. Many such investigations have 
made, and some have served as the 
basis of congressional legislation. In this 
respect, the commission functions as an arm 
of the legislative branch, yet the legislature 
can only confirm the appointive officials 
of the commission. 


been 


Section 7 provides for certain anti-trust 
situations in which the commission func- 
tions as a “master in chancery,” to ascertain 
and report an appropriate form of decree. 
In this respect, the commission renders 
additional services to the judicial branch. 
In the foregoing particulars, although the 
commission was regarded as exercising 
quasi-judicial functions, the judiciary never 
had power over the appointment of the 
commission’s officials and employees. The 
judiciary, however, could review and re- 
verse the commission’s findings. 


Solicitor General Reed, for the United 
States, contended that faithful execution of 
the laws required more than freedom from 
inefficiency, neglect of duty, or malfeasance 
—particularly in the case of those officers 
entrusted with the task of enforcing new 
legislation, citing, as an example, the Se- 
curities Act of 1933, which embodied new 
concepts of federal regulation in the public 
interest. He insisted that the so-called 
legislative functions performed by the 
Federal Trade Commission did not differ 
in nature from those performed by the 
regular executive departments. Reports to 
Congress on special topics were made by 
the commission; but such reports were 
likewise made by the heads of departments. 
He declared that the Federal Trade Com- 
mission was not a judicial body. (Page 
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617.) He further argued: with some per- 
suasion that ’the so-called quasi-judicial 
functions of the Commission were not 
different from those regularly committed to 
the executive departments. Such functions 
already so committed included the determi- 
nation of a wide range of controversies 
respecting such important matters as im- 
migration, internal revenue and customs 
duties, public-land claims, pension claims, 
use of the mails, practices at stock yards, 
and trading in grain futures. (It is apparent 
that, under the Federal Trade Commission 
Act, the functions of the three branches 
are a bit scrambled.) 


In view of the exhaustive consideration 
given to the broad constitutional question 
by the divided Court in the Myers case, the 
unanimous decision of the Court in the 
Humphrey case, against the claims of the 
executive power, represents a significant 
reversal in judicial thinking. No doubt the 
conclusion reached by the Court was based 
upon its factual appraisement of the situa- 
tion. The Court found: 


“The commission is to be nonpartisan; 
and it must, from the very nature of its 
duties, act with entire impartiality. It is 
charged with the enforcement of no policy 
except the policy of the law. Its duties 
are neither political nor executive, but pre- 
dominantly quasi-judicial and quasi-legisla- 
tive. Like the Interstate Commerce 


Commission, its members are called upon 
to exercise the trained judgment of a body 
of experts ‘appointed by law and informed 


by experience.’ Illinois Central R. R. Co. v. 
Interstate Commerce Comm'n, 206 U. S. 441, 
454; Standard Oil Co. v. United States, 283 
U. S. 235, 238-239. 


“Thus, the language of the act, the legis- 
lative reports, and the general purposes of 
the legislation as reflected by the debates, 
all combine to demonstrate the Congres- 
sional intent to create a body of experts 
who shall gain experience by length of 
service: a body which shall be independent 
of executive authority, except in its selection, 
and free to exercise its judgment without the 
leave or hinderance of any other official or any 
department of the government. To the ac- 
complishment of these purposes, it is clear 
that Congress was of opinion that length 
and certainty of tenure would vitally con- 
tribute. .” (Pages 624-626.) (Italics 
supplied.) 


The Court concluded, in answer to the 
first question certified by the Court of 
Claims, that the intent of the act was to 
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limit the executive power of removal to 
the causes enumerated, the existence of 
none of which was claimed here. 


Passing to the second question in the 
case, the government contended that, if 
the removal provision of Section 1 of the 
Federal Trade Commission Act, which pro- 
vided that “Any commissioner may be re- 
moved by the President for inefficiency, 
neglect of duty, or malfeasance in office,” 
be construed to limit the executive power 
of removal to the causes enumerated, and 
none other, then the same was an unconstitu- 
tional interference with the executive power 
of the President. The government’s chief 
reliance was Myers v. U. S., discussed above. 
The Court made quick work of this issue. 
The opinion stated that the narrow point 
actually decided in the Myers case was only 
that the President had power to remove 
a postmaster of the first class, without 
the advice and consent of the Senate as re- 
quired by act of Congress. (Page 626.) 
Then followed this all-important announce- 
ment: “In the course of the opinion of the 
court [in Myers v, U. S.], expressions occur 
which tend to sustain the government’s 
contention, but these are beyond the point 
involved and, therefore, do not come within 
the rule of stare decisis. In so far as they 
are out of harmony with the views here set 
forth, these expressions are disapproved. 
(Page 626.) (Italics supplied.) 


As a philosophical exposition of the 
executive power under the Constitution, the 
Myers case thus was overruled. The Hum- 
phrey decision is so far-reaching under 
modern concepts of administrative justice 
that the rationale of the opinion should be 
fully set forth: 


“The office of a postmaster is so es- 
sentially unlike the office now involved that 
the decision in the Myers Case cannot be 
accepted as controlling our decision here. 
A postmaster is an executive officer restricted 
to the performance of executive functions. He 
is charged with no duty at all related to 
either the legislative or judicial power. The 
actual decision in the Myers Case finds 
support in the theory that such an officer 
is merely one of the units in the executive 
department and, hence, inherently subject 
to the exclusive and illimitable power of 
removal by the Chief Executive, whose sub- 
ordinate and aid he is. Putting aside dicta, 
which may be followed if sufficiently per- 
suasive but which are not controlling, the 
necessary reach of the decision goes far 
enough to include all purely executive 
officers. It goes no farther; much less does 
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The President's ‘‘unrestrictable’’ power 
of removal was 


held to be limited to purely 
executive officers and to officials 
who have no fixed tenure of office. 


it include an officer who occupies no place 
in the executive department and who exer- 
cises no part of the executive power vested 
by the Constitution in the President. 


“The Federal Trade Commission is an 
administrative body created by Congress 
to carry into effect legislative policies em- 
bodied in the statute in accordance with the 
legislative standard therein prescribed, and 
to perform other specified duties as a legis- 
lative or as a judicial aid. Such a body 
cannot in any proper sense be characterized 
aS an arm or an eye of the executive. Its 
duties are performed without executive 
and, in the contemplation of the 
statute, must be free from executive control. 
In administering the provisions of the 
statute in respect of ‘unfair methods of 
competition,’ that is to say, in filling in and 
administering the details embodied by that 
general standard, the commission acts in 
part quasi legislatively and in part quasi 
judicially. In making investigations 
reports thereon for the information of 
Congress under section 6, in aid of the 
legislative power, it acts as a legislative 
agency. Under section 7, which authorizes 
the commission to act as a master in chan- 
cery under rules prescribed by the court, 
it acts as an agency of the judiciary. To the 
extent that it exercises any executive func- 
tion, as distinguished from executive power 
in the constitutional sense it does so. in 
discharge and effectuation of its quasi 
legislative or quasi judicial powers, or as 
an agency of the legislative or judicial de- 
partments of the government.” 


leave 


and 


“If Congress is without authority to 
prescribe causes for removal of members 
of the trade commission and limit executive 
power of removal accordingly, that power 
at once becomes practically all-inclusive in 
respect of civil officers with the exception 
of the judiciary provided for by the Con- 
stitution. The Solicitor General, at the bar, 
apparently recognizing this to be true, with 
commendable candor, agreed that his view 
in respect of the removability of members 
of the Federal Trade Commission neces- 
sitated a like view in respect of the Inter- 
state Commerce Commission and the Court 
of Claims. We are thus confronted with 


Constitutional Power of Congress 


the serious question whether not only the 
members of these quasi legislative and quasi 
judicial bodies, but the judges of the legis- 
lative Court of Claims, exercising judicial 
power (Williams v. United States, 289 U. S. 
553, 565, 567), continue in office only at the 
pleasure of the President. 


“We think it plain under the Constitu- 
tion that illimitable power of removal is 
not possessed by the President in respect 
of officers of the character of those just 
named. The authority of Congress, in creat- 
ing quasi legislative or quasi judicial agencies, 
to require them to act in discharge of their 
duties independently of executive control 
cannot well be doubted; and that authority 
includes, as an appropriate incident, power 
to fix the period during which they shall 
continue and to forbid their removal ex- 
cept for cause in the meantime. For it is 
quite evident that one who holds his office 
only during the pleasure of another, can- 
not be depended upon to maintain an atti- 
tude of independence against the latter’s 
will. 

“The fundamental necessity of maintain- 
ing each of the three general departments 
of government entirely free from the con- 
trol or coercive influence, direct or indirect, 
of either of the others, has often been 
stressed and is hardly open to serious qi \s- 
tion. 


“The power of removal here claimed for 
the President falls within this principle, 
since its coercive influence threatens the 
independence of a commission, which is not 
only wholly disconnected from the execu- 
tive department, but which, as already fully 
appears, was created by Congress as a 
means of carrying into operation legislative 
and judicial powers, and as an agency of 
the legislative and judicial departments... . 


“The result of what we now have said 
is this: Whether the power of the Presi- 
dent to remove an officer shall prevail over 
the authority of Congress to condition the 
power by fixing a definite term and pre- 
cluding a removal except for cause will de- 
pend upon the character of the office; the 
Myers decision, affirming the power of the 
President alone to make the removal, ts 
confined to purely executive officers; and as 
to officers of the kind here under considera- 
tion, we hold that no removal can be made 
during the prescribed term for which the 
officer is appointed, except for one or more 
of the causes named in the applicable statute. 


“To the extent that, between the decision 
in the Myers Case, which sustains the unre- 
strictable power of the President to remove 


509 





purely executive officers, and our present 
decision that such power does not extend 
to an office such as that here involved, there 
shall remain a field of doubt, we leave such 
cases as may fall within it for future con- 
sideration and determination as they may 
arise.” (Pages 627-632.) (Italics supplied.) 


The President’s “unrestrictable” power of 
removal thus was held to be limited to 
“purely executive officers,” such as a first- 
class postmaster (Myers v. U. S.); or to 
an official who has no fixed tenure of office 
(Shurtleff v. U. S., 189 U. S. 311). But 
where an officer has a fixed tenure of office, 
and performs duties which are “neither 
political nor executive, but predominantly 
quasi judicial and quasi legislative,” the presi- 
dential power of removal is limited, under 
the Constitution, to the causes named by 
Congress in the applicable statute. (Hum- 
phrey’s Executor v. U. S., above, at pages 
624 and 631.) 

The Federal Trade Commission was created 
by Congress in the exercise of its power 
“To regulate Commerce with foreign Na- 
tions, and among the several States, and 
with the Indian Tribes “4 


To regulate commerce does not mean to 
operate commerce. Nevertheless, the word 
“regulate” carries the thought of a continu- 
ing activity and, to that extent, there seem 
to be elements of administration in the 
congressional power. This may help to 
explain a statement in the Humphrey deci- 
sion that, to the extent that the Federal 
Trade Commission exercised “any executive 
function—as distinguished from executive 
power in the constitutional sense—it does 
so . . aS an agency of the legislative or 
judicial departments of the government.” 
(Page 628.) (Italics supplied.) If this state- 
ment means anything, it is that the legisla- 
ture and the judiciary may have certain 
executive functions, which may be vested in 
an agency of same. 


The Civil Aeronautics Board was also 
created under the Commerce Clause. In 
applying the same legal analysis, employed 
in respect of the Federal Trade Commis- 
sion, to a case involving the judicial review 
of certain orders of the Civil Aeronautics 
Board, the Supreme Court said: ‘ 


“In the regulation of commercial aero- 
nautics, the statute confers on the Board 
many powers conventional in other carrier 
regulations under the Congressional com- 
merce power. They are exercised through 





ar Chicago & Southern Air Lines v. Waterman 
Steamship Corporation, 333 U. S. 103, 92 L. Ed. 
568 (1948). 
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Justice Jackson has contributed to the 
distinction between a ‘‘purely 
executive function’’ and a ‘‘quasi- 
judicial function’’ by explaining that 
the latter requires independent fact 
finding and application of the law to 
those facts. Where a situation is not 
yet ready under the law for ‘‘mere 
executive enforcement,"’ the 
administrative tribunal to which that 
final judgment is entrusted may be 
withdrawn from executive control. 


usual procedures and apply settled stand- 
ards with only customary administrative 
finality. Congress evidently thought of the 
Administrative function in terms used by this 
Court of another of its agencies in exercising 
interstate commerce power: ‘Such a body 
cannot in any proper sense be characterized 
as an arm or an eye of the executive. Its 
duties are performed without executive leave 
and, in the contemplation of the statute, 
must be free from executive control.’ Hum- 
phrey’s Executor v. United States, 295 U. S. 


602, 628.” (Pages 108-109.) (Italics supplied.) 


The above quotation from the majority 
opinion of the Court seems to regard both 
the Federal Trade Comission and the Civil 
Aeronautics Board as agencies of Congress 
in exercising its power over 
commerce. 


interstate 


The principle that Congress may lawfully 
designate an officer of the executive branch 
as its agent to accomplish one of its own 
powers is not new. It is recognized that 
Congress cannot delegate legislative power 
to the President any more than the Presi- 
dent can delegate executive power, in the 
constitutional sense, to Congress. Never- 
theless, where the statute fixes clear stand- 
ards for the suspension or imposition of 
customs duties, Congress can validly desig- 
nate the President as “the mere agent of 
the law-making department to ascertain and 
declare the event upon which its expressed 
will was to take effect.” (Field v. Clark 
(1892) 143 U. S. 649, 693.) (Italics sup- 
plied.) Likewise, Congress can designate 
a cabinet official for similar purposes. Butt- 
field v. Stranahan (1904) 192 U. S. 470; 
Oceanic Navigation Company v. Stranahan 
(1909) 214 U. S. 320, 339.) If Congress 
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may so do in connection with the exercise 
of its unquestioned power “to lay and col- 
lect taxes,” including customs duties, then 
no compelling reason occurs which would 
deny to Congress the privilege of selecting 
such an agent or agency from without the 
executive branch. This is apparently what 
Congress did in creating the Federal Trade 
Commission and the General Accounting 
Office.’ And if Congress possesses “execu- 
tive functions,” as distinguished from execu- 
tive power in the constitutional sense, which 
the quotation from the Humphrey decision 
plainly says, then Congress could place the 
execution of them beyond the 
the executive branch. 


control of 


Federal Trade Commission v. Ruberoid 
Company—Probably the most penetrating 
discussion of the Supreme Court’s position 
in regard to the Federal Trade Commis- 
sion appears in the dissenting opinion of 
Mr. Justice Jackson, written in the case of 
Federal Trade Commission v. Ruberoid Com 
pany.” There Justice Jackson expounded the 
that the constitutional independence 
the administrative tribunal from the ex- 
ecutive branch presupposes that it will per- 
form the function of completing unfinished 
law. He developed the idea in some detail 
as follows: 


view 


ot 


“The constitutional independence of the ad- 
ministrative tribunal presupposes that it will 
perform the function of completing unfinished 
law. 


“The rise of administrative bodies prob 
ably has been the most significant legal 
trend of the last century and perhaps more 
values today are affected by their decisions 
than by those of all the courts, review of 
administrative apart. They also 
have begun to have important consequences 


decisions 


on personal rights. Cf. United States 
Spector, 343 U. S. 169. They have become 
a veritable fourth branch of the Govern- 
ment, which has deranged our three-branch 
legal theories much as the concept of a 
fourth dimension unsettles our three-dimen- 
sional thinking. 


“Courts have differed in assigning a place 
to these seemingly necessary bodies in our 
constitutional system. Administrative agencies 
called quasi-legislative, quasi- 
executive or quasi-judicial, as the occasion 
required, in order to validate their functions 
within the separation-of-powers scheme of 
the Constitution. The mere retreat to the 
qualifying ‘quasi’ is implicit with confession 
that all recognized classifications have broken 
down, and ‘quasi’ is a smooth cover which 


have been 


we draw over our confusion as we might 
use a counterpane to conceal a disordered bed. 


“The perfect example is the Federal Trade 
Commission itself. By the doctrine that it 
exercises legislative discretions as to policy 
in completing and perfecting the legislative 
process, it has escaped executive domination 
on the one hand and been exempted in large 
measure from judicial review on the other 
If all it has to do is to order the literal 
statute faithfully executed, it would exercise 
a function confided exclusively to the Presi- 
dent and would be subject to his control. 
Ct. Myers v. United States, 272 U. S. 52; 
U. S. Const., Art. II, §§1, 3. This Court 
saved it from executive domination only by 
recourse to the doctrine that ‘In admin- 
istering the provisions of the statute in re- 
spect of “unfair methods of competition’— 
that is to say in filling in and administering 
the details embodied by that general stand- 
ard—the commission acts in part quasi- 
legislatively and in part quasi-judicially.’ 





‘The Budget and Accounting Act, enacted 
June 10, 1921, 31 Fed. Code Ann., Secs. 41 and 
42, created the General Accounting Office 
“which shall be independent of the executive 
departments and under the control and direc- 
tion of the Comptroller General of the United 
States.’’ The chief change effected by the 
Budget and Accounting Act was that it trans- 
ferred powers lodged with officers of the Treas- 
ury Department to the Comptroller General and 
made his office independent of the executive 
branch of the government. But the function 
which he exercises in auditing and settling 
claims against the government is precisely that 
which was previously exercised by the Account- 
ing Office in the Treasury Department. Glove 
Indemnity Company v. U. 8., 291 U. S. 476, 480 
(1934), fn. 1. The Attorney General had pre 
viously ruled that the duties of accounting 
officers are not judicial, 2 OAG 457, 473, but owe 
their existence to legislative enactment, and to 
no other source. 15 OAG 39, 40. 


Constitutional Power of Congress 


By an urgent deficiency bill passed by the 
72nd Congress, it was provided that the Joint 
Committee on Internal Revenue Taxation should 


review and approve all proposed refunds or 
credits of income, estate and gift taxes in excess 
of $20,000. In so doing, the bill did not with- 
draw or otherwise amend previous legislation 
setting up in the Treasury Department an ad- 
ministrative system for examining and allowing 
refund claims. The Attorney General expressed 
the opinion to President Hoover that the pro- 
posed legislation was unconstitutional and the 
bill was returned with presidential disapproval. 
Opinion by Attorney General William D. 
Mitchell, dated January 24, 1933, Cong. Rec., 
Vol. 76 (P. 3), pp. 2446-2448: 72nd Cong., 2d 
Sess. Since this opinion was expressed prior to 
the Humphrey decision, and much of its reason- 
ing rejected in that decision, it should have 
little weight at this time, although it may still 
represent the views of the die-hard element in 
the executive branch. 


® 343 U. S. 470 (1952), at pp. 480 and following 
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Humphrey's Executor v. United States, 295 
U. S. 602, 628. 


“When Congress enacts a statute that is 
complete in policy aspects and ready to be 
executed as law, Congress has recognized 
that enforcement is only an executive func- 
tion and has yielded that duty to wholly 
executive agencies, even though determina- 
tion of fact questions was necessary. Ex- 
amples of the creation of such rights and 
obligations are patent, revenue and customs 
laws. Only where the law is not yet clear of 
policy elements and therefore not ready for 
mere executive endorsement is it withdrawn 
from the executive department and con- 
fided to independent tribunals. If the 
tribunal to which such discretion is dele- 
gated does nothing but promulgate as its 
own decision the generalities of its statutory 
charter, the rationale for placing it beyond 
executive control is gone.” (Pages 487-489.) 


Whether one subscribes to his legal reason- 
ing or not, it cannot be denied that Justice 
Jackson had been thinking about the subject. 
He contributed to the distinction between a 
purely executive function and a quasi-judicial 
function by explaining that the latter requires 
independent fact finding and application of 
the law to those facts. Where a situation is 
not yet ready under the law for “mere 
executive enforcement,” the administrative 
tribunal to which that final judgment is 
entrusted may be withdrawn from executive 
control. This writer can conceive of no 
better examples of statutes of “unfinished 
law” than the revenue acts imposing income 
and excess-profits taxes. In its audit of re- 
turns, in its findings of fact and conclusions 
of law in the final settlement of both de- 
ficiency and refund cases, the duties of the 
Bureau of Internal Revenue seem to fit 
exactly the quasi-judicial function according 
to the test laid down by Justice Jackson 
in his dissent. 


Youngstown Sheet & Tube Company v. 
Sawyer—A recent expression by the Su- 
preme Court on the nature and extent of the 
executive power was rendered in respect 
of the presidential order seizing the steel 
industry, which seizure was based upon an 
indicated national emergency occasioned by 
the armed action of the United Nations in 
Korea. (Youngstown Sheet & Tube Company 
v. Sawyer, 343 U. S. 579, 72 S. Ct. 863, 
96 L. Ed. 1153 (1952).) 

In the Youngstown case, the Solicitor Gen- 
eral advanced the argument that the clause 
in Article II, Section 1, saying that the 
executive power should be vested in the 
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President, constituted a grant to him “of 
all the executive powers of which the Govern- 
ment is capable.” (Page 1202.) This view was 
rejected by the Court as was the argument 
about the “inherent powers” of the presidency. 


The concurring opinion by Justice Jackson 
contains an interpretation of certain legis- 
lative powers which would seem to have an 
analogous bearing upon the congressional 
power to “lay and collect’ taxes. In discuss- 
ing the effect upon executive power of the 
clause that the President should be com- 


mander in chief of the armed forces, Justice 
Jackson said: 


“Assuming that we are in a war de facto, 
whether it is or is not a war de jure, does 
that empower the Commander in Chief to 
seize industries he thinks necessary to sup- 
ply our army? The Constitution expressly 
places in Congress power ‘to raise and 
support Armies’ and ‘to provide and maintain 
a Navy.’ (Emphasis supplied.) This certainly 
lays upon Congress primary responsibility 
for supplying the armed forces. Congress 
alone controls the raising of revenues and 
their appropriation and may determine in 
what manner and by what means they shall 
be spent for military and naval procurement. 
I suppose no one would doubt that Congress 
can take over war supply as a Government 
enterprise. On the other hand, if Congess 
sees fit to rely on free private enterprise 
collectively bargaining with free labor for 
support and maintenance of our armed forces, 
can the Executive, because of lawful dis- 
agreements incidental to that process, seize 
the facility for operation upon Government- 
imposed terms?” (Page 643.) 


plied.) 


When Justice Jackson supposed that “no 
one would doubt that Congress can take over 
war supply as a Government enterprise” 
(italics supplied), the question arose as to 
exactly what he meant. He was construing 
the precise words of the Constitution in 
their setting. The power to ratse armies and 
provide a navy, would seem to be descriptive 
of the initial action which would normally 
be accomplished by legislation to be admin- 
istered by the executive branch. However, 
that does not exhaust the authority of Con- 
gress. The power to support armies and to 
maintain a navy connotes continuing and 
sustained effort which usually characterizes 
the executing function. When constitutional 
authority is delegated to Congress to support 
armies and maintain a navy, it is evident 
that the presidential power does not embrace 
all of the executive powers “of which a 
Government is capable.” The express power 
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of Congress to execute in designated matters 
must be subtracted from the total executive 
power possessed by the government. Under 
present conditions, the procurement for the 
armed services is effected by the exexcutive 
branch under appropriation and other laws 
of Congress; the observation by Justice Jack- 
son must have been made in that light. If 
Congress may make a change and “take 
over war supply as a Government enter- 
prise,” it must mean that Congress has 
power to administer a supply program through 
agencies responsible only to itself and wholly 
divorced from the executive branch. We are 
here speaking only of the constitutional power 
in Congress, and not necesssarily of the admin- 
istrative desirability of a complete exercise 
of that power. 


Power of Congress 
to Lay and Collect Taxes 


Under the Articles of Conferedation, Con- 
gress had no authority to levy a tax directly 
upon a citizen or other taxable entity. For 
revenue, it was relegated to the ineffective 
method of making requisitions upon the 
constituent sovereign states. This arrange- 
ment was generally regarded as the major 
defect of the Confederation and the consti- 
tutional fathers were determined to remedy 
it. Their minds were made up on that point 
It was changed in the United States Consti- 
tution, so that the legislature of the new 
national government was delegated 
authority to both lay and 


ample 
collect its 
This power was granted not without 


own 
taxes 


some misgivings, especially in respect of its 
potential application to internal affairs. It 
was conditioned, therefore, as to the manner 


and hedged with certain 
limitations, not here important. It is sig 
nificant, 


of its exercise, 
however, that Congress was given 
control over the purse strings and that “All 
Bills for raising Revenue shall originate in 
the House of Representatives.” (Article I, 
Section 7.) In the beginning, the lower 
house was the popular or elected branch of 
the legislature; it was not until the adoption 
of the 17th Amendment that United States 
senators were “elected by the people.” The 
vicissitudes of the English Parliament af- 
forded a wholesome object lesson to the 
constitutional fathers. 


The actual grant of authority to tax is 
contained in Article I, Section 8. The more 
important powers of the new national gov- 
ernment are recited in said Section 8, and 
are expressly delegated to the Congress and 
to none other. The powers are couched in 
language which, in some instances, seems to 


Constitutional Power of Congress 


embrace the total authority which a govern- 
ment is capable of exercising, including the 
element of execution. These powers are not 
listed elsewhere in the Constitution under 
either the executive or the judiciary. Several 
of them are here quoted for illustrative and 
comparative purposes: 

“Section 8. The Congress shall have Power 
to lay and collect Taxes, Duties, Imposts and 
Excises, to pay the Debts and provide for 
the common Defence and general Welfare 
of the United States 


“To regulate Commerce with foreign Na- 
tions, and among the several States, and 
with the Indian Tribes. ... 


“To establish Post Offices and post Roads 


“To raise and support Armies 
“To provide and maintain a Navy 


“To make Rules for the Government and 
Regulation of the land and naval Forces 

“To make all Laws which shall be nec- 
essary and proper for carrying into Execu- 
tion the and all other 
Powers vested by this Constitution in the 
Government of the United States, or in any 
Department or Officer thereof.” 


foregoing Powers, 


By one enumerated power, the Congress 
has sole authority to establish post offices, 
which covers their initial creation. Having 
so done, however, we have seen that its 
attempt to curtail the executive power of 
removal of a first-class postmaster, regarded 
as a purely executive officer, was unconsti- 
tutional. (Myers v. U. S., above.) 
also has power to regulate commerce. 


Congress 
The 
word “regulate” connotes continuing action 
The Supreme Court has held that, in the 
exercise of its power under the Commerce 
Clause, Congress may establish its own agency 
free from executive control and removal 
power. Such is the Federal Trade Commis- 
sion. (Humphrey's Executor v. U. S.; see, 
also, Chicago & Southern Air Lines v. Water- 
man Steamship Corporation.) In the Hum- 
phrey decision, the Court recognized the 

Con- 


existence of “executive 

gress, as distinguished from executive power, 
and granted their exercise by the Federal 
Trade Commission as an 
legislative department, 


functions” in 


agency ot the 


In addition to the sole constitutional au- 
thority to raise armies and provide a navy, 
Congress has like power to support armies 
and maintain a navy. This situation has been 
emphasized under the discussion of the case 
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of Youngstown Sheet & Tube Company v. 
Sawyer, particularly in the concurring opinion 
by Justice Jackson. Even the President’s 
position as commander-in-chief of the armed 
forces does not detract from the exclusive 
power of Congress to support armies and 
maintain a navy. 


The first clause of Section 8 of the Con- 
stitution vests in Congress the exclusive 
power to “lay and collect Taxes” and “to pay 
the Debts of the United States.” It 
is very appropriate, under time and circum- 
stance, that these two powers should have 
been conjoined. The power to pay the debts 
of this country is undoubtedly the main 
source of authority for making the General 
Accounting Office independent of the execu- 
tive departments. The power to Jay taxes 
is relatively simple to understand. Legis- 
lation alone is needed to lay or impose a tax, 
but more than legislation is needed to collect 
a tax. Legislation may provide the official- 
dom and manner of collection, but all who 
have been in the business know that much 
more is involved in the ramifications of col- 
lecting the revenue. An executive function 
is indispensable in that regard. The power 
to “collect” taxes as well as to “lay” or 
impose them, would seem on its face to vest 
in Congress the full authority to collect or 
administer all federal taxation. Since Con- 
gress is conceded to have a wide latitude in 
selecting the objects of taxation (Fernandez 
v. Wiener (1945) 326 U. S. 340, 66 S. Ct. 178), 
no sound objection occurs to Congress hav- 
ing a wide latitude in selecting the method 
of collecting taxes. 


Some 65 years after the formation of the 
United States Government under the Con- 
stitution, a case arose to test the power of 
Congress to collect taxes.’ A collector of 
customs had defaulted in substantial amount. 
The case was an action of ejection in respect 
of lands of the defaulting collector. The de- 
fendant claimed title under a sale made by 
virtue of a distress warrant issued by the 
Solicitor of the Treasury under the act of 
May 15, 1820. The validity of this warrant 
was denied by the plaintiff on the ground 
that its authorization by act of Congress 
was in conflict with the Constitution, in that 
it was an exercise of the judicial power. 


It was admitted by the Court that, if the 
auditing of this account, and the ascertain- 
ment of its balance, and the issuing of this 
process, was an exercise of the judicial power, 
then the proceeding was void, because the 
Solicitor of the Treasury was no part of the 


judiciary. The Court found as a matter of 
legal history that a summary process existed 
for the recovery of debts due to the govern- 
ment, and that the distress warrant here 
Was an exercise of executive and not of 
judicial power. However, if this distress 
warrant was an exercise of executive power 
by a legal officer of the Treasury Depart- 
ment, it was delegated to him by an act of 
Congress; otherwise he would not have pos- 
sessed such authority. The opinion of the 
Court admitted: 


“That the auditing of the accounts of a 
receiver of public moneys may be, in an 
enlarged sense, a judicial act, must be ad- 
mitted. So are all those administrative duties 
the performance of which involves an inquiry 
into the existence of facts and the application 
to them of rules of law. In this sense the act 
of the President in calling out the militia 
under the act of 1795 (12 Wheat., 19), or of 
a commissioner who makes a certificate for 
the extradition of a criminal, under a treaty, 
is judicial. But it is not sufficient to bring 
such matters under the judicial power, that 
they involve the exercise of judgment upon 
law and fact. ” (Italics supplied.) 


Then the Court rendered an appraisement 
of the Congressional power over taxation 
which has stood the test time 
century: 


of for one 


“Among the legislative powers of Con- 
gress are the powers ‘to lay and collect 
taxes; duties, imposts, and excises; to pay 
the debts, and provide for the common de- 
fense and welfare of the United States, to 
raise and support armies; to provide and 
maintain a navy, and to make all laws which 
may be necessary and proper for carrying 
into execution those powers.’ What officers 
should be appointed to collect the revenue 
thus authorized to be raised, and to disburse 
it in payment of the debts of the United 
States; what duties should be reqnired of 
them; when and how, and to whem they 
should account, and what security they should 
furnish, and to what remedies they should 
be subjected to enforce the proper discharge 
of their duties, Congress was to determine. 
In the exercise of their powers, they have 
required collectors of customs to be appointed ; 
made it incumbent on them to account, from 
time to time, with certain officers of the 
Treasury Department, and to furnish sure 
ties, by bond, for the payment of all bal- 
ances of the public money which may become 
due from them, And by the Act of 1820, 
now in question, they have undertaken to 





1 Murray’s Lessee v. Hoboken Land and Im- 
provement Company, 18 How. 272 (1855). 
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previde summary means to compel these 
officers—and in case of their default, their 
sureties—to pay such balances of the public 
money as may be in their hands. 


“The power to collect and disburse reve- 
nue, and to make all laws which shall be 
necessary and proper for carrying that power 
into effect, includes all known and appropriate 
means of effectually collecting and disbursing 
that revenue, unless some such means should 
be forbidden in some other part of the Con- 
stitution. The power has not been exhausted 
by the receipt of the money by the Col- 
lector. Its purpose is to raise money and use 
it in payment of the debts of the govern- 
ment; and, whoever may have possession 
of the public money, until it is actually dis 
bursed, the power to use those known and 
appropriate 


. ” 
continues. 


means to secure its due appli- 
(Italics supplied.) 

S. v. 288 Packages of Merry World 
Tobacco, 103 F. 453, at p. 455 (1900); 
Springer v. U. S., 102 U. S. 586, at p. 594 
(1880). Cf. Passavant v. U. S., 148 U. S. 214 
(1893); Stark v. S. 309, at 
p. 310 (1944).) 


“ator 
cation 


C 
Wickard, 321 U. 


The legislative power of Congress is not 
limited to the making of all necessary and 
proper laws for carrying into execution the 
specific powers delegated to it by Section 
8 f the 
the making of such laws for carrying into 
execution all of vested by the 
Constitution in the Government of the United 


officer 


Constitution, but extends also to 
other 


powers 


States, or an any 
thereof 


department or 


Conclusion 
The qu 


of the fore; 
has the constitutional power to remove the 


tion naturally arises in the light 
oing discussion, whether Congress 
and collection functions 
from presidential interference, that is, whether 
a bureau, commission or other 


tax-determination 


it can creat 


agency independent of the executive branch 
as was done in the case of the General 
Accounting Office, or create same free from 
executive control as was done in the case of 
the Federal Trade Commission. The practical 
experience and information gained through 
revenue administration generally are regarded 
as helpful to Congress in framing tax legis- 
lation and that phase of operations would 
qualify as a quasi-legislative function under 
the reasoning of the Humphrey decision. At 
least the desire of Congress to obtain such 
assistance was made the subject of legis- 
lation to empower it to secure information 
and data direct from the Bureau. (Section 
5012 Internal Revenue Code.) As 
regards the function of adjusting claims 
against the United States, the authority to 
determine, adjust and settle claims, presented 
under or authorized by the internal reve- 
nue withdrawn from 
the jurisdiction of the General Accounting 
Office by Section 1313 of the Revenue Act 
of 1921 (Section 3790 of the Internal Rev- 
enue Code). In this respect, therefore, there 
is an justification for the view that 

administration may be removed 
from executive control. Undoubtedly, Con 
gress has authority to establish the revenue 
in the 
government. Al 
certain in the law, the 
constitutional power to collect taxes as well 
as to lay them would appear to vest in Con 
gress the authority to administer revenue 
laws through one of its own agencies wholly 
independent of the executive branch. This 
paper is concerned more with the full scope 


of the 


laws, was expressly 


added 
revenue 


office as an independent 
branch of the 


nothing is 


agency 
executive 
though 


of the constitutional power of Congress over 
federal taxation, than with the manner of 
its exercise. The tripartite theory of gov- 
ernment is not destroyed merely because the 
Constitution itself contains departures there- 
from. It is the Constitution which is the 
and not the tri- 


[The End] 


supreme law of the land 


partite theory. 


“The phrase ‘claim of right’ is a term known of old to lawyers. Its 

typical use has been in real property law in dealing with title by 

adverse possession, where the rule has been that title can be acquired 

by adverse possession only if the occupant claims that he has a right 

to be in possession as owner. The use of the term in the field of income taxation 


is analogous. 


There is a claim of right when funds are received 


and treated by a taxpayer as belonging to him. The fact that subsequently 
the claim is found to be invalid by a court does not change the fact that 


the claim did exist. 


A mistaken claim is nonetheless a claim.'’—Mr. Chief 


Justice Vinson, in Healy v. Commissioner, 53-1 USTC J 9292 (S. Ct.). 
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Director of Practice, 
United States Treasury Department 


Regulation of Practice 


Chase Photo 


The author emphasizes that this 
discussion represents his personal 
views and is not to be interpreted 
in any sense as the official opinion 
of the Treasury Department 

or any unit or bureau thereof. 


I IR YEARS, the enrollment and disbar- 
ment of before the Treas- 
administered by a 
Committee on Practice and its predecessor, 
the Committee on Enrollment and Disbar 
ment, but, on January 9, 1953, that method 
of regulation was abandoned and the regu- 
lation of practice was placed in the 
of a single official of the Treasury 

ment, the Director of Practice 

tor of Practice is attached to the 


practitioners 


ury Department was 


hands 
Depart 
The Direc 
Bureau of 
Internal Revenue 

This change in 
to provide a 


organization made 
more coordinated method of 
dealing with enrollments, suspensions and 
disbarments; and to avoid the friction and 
division of responsibility that had prevailed 
under the previous system 


Was 


Procedure Under Committee Organization 


The Committee on Practice was made up 
of a who full time 
members who 


chairman devoted his 
to the and two other 
served when called upon. When the com 
mittee in session, the work was 
carried on, as best it could be, by the chair- 
man but such arrangement did not result 
in the prompt, correlated and decisive action 
essential to a proper regulation of practice 
before the Treasury Department. 


work 


Was not in 


Regulation of practice, under the com- 
mittee organization, was carried on in two 


distinct departments 
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enrollment were considered and acted upon 
directly by the committee. In processing 
enrollments, the committee accepted appli- 
cations, had them investigated, granted some, 
rejected others, and held hearings 
such action was required. All decisions 
were by a majority vote of the committee 
and it was often necessary to delay deci- 
until the entire committee could be 
assembled. As two of the members had 
other major vocations, delays were frequently 
excessive. 


where 


sions 


Disbarments and suspensions were 
not considered by the committee but were 
handled by the Attorney for the Government, 
an attorney in the Treasury Department, 
member of the committee 
but acted mainly on his own initiative and 
responsibility. When called upon, he as- 
sisted the committee and advised it on legal 
matters. He also conducted 
of witnesses in enrollment 
request of the committee. 


who was not a 


examinations 
hearings upon 
The preparation 
of revisions of the regulations and the inter 
pretation of established regulations were 
functions of the committee but the Attorney 
for the Government was often called upon 
to assist in drafting such revisions or inter- 
pretations. 


Under this division of authority, a high 
degree of effectiveness was not achieved. 
Particularly, on cases of doubtful miscon- 
duct or less serious violations, the division 
of responsibility resulted in frequent failure 
of disciplinary action and in the almost 
entire abandonment of the reprimand as a 
form of disciplinary action. 


Procedure Under Director of Practice 
Under the Director of Practice, the deci- 
sion-making function is now lodged in one 
official and decisions are with a 
minimum of delay. His decisions in indi- 
vidual cases are subject to revision only on 
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Efficiency Is the Keynote—and 
Adequate Representation the 


Theme—of the Practice Program 


Before the Treasury Department 


appeal to the Secretary. The Director of 
Practice is also given the functions thereto- 
fore carried on by the Attorney for the 
Government and, as a result, the Treasury 
Department can now look to one official for 
all matters relating to enrollment, suspen- 
sion or disbarment, and such officer, by his 
familiarity with the problems encountered 
in both the enrollment and disbarment 
fields, is better equipped to carry out a 
coordinated program that will 
insure equitable administration of all facets 
of the regulation of practice. 


consistent, 


The Director of Practice makes interpre- 
tations of the regulations and, by having 
responsibility for both the enrollment and 
disbarment functions, he can make rulings 
and interpretations that will have uniform 
application in the entire field of practice 
before the Treasury Department. 


Need for Regulation of Practice 


It might seem that the regulation of prac- 


tice before the Tre 


asury 


Department is a 


concomitant of the expansion of the 


func- 
tions of government, particularly in the tax 
field, but the need for regulation of practice 
early as 1884 when 
| statute (23 Statutes 
258, 5 United States Code 261) which 
authorized the the Treasury 
to recognize attorneys and agents to repre- 


sent claimants before the Treasury Depart- 


Was rec enized as 


2 1 n . } 
Congress enactec a 


Secretary of 


ment and to disbar or suspend such persons 
This statute 
enacted to Secretary to 
the the Depart- 
ment, of a host of claim agents who were 
endeavoring to 


for certain specified causes. 
was enable the 
regulate practice, before 


secure claims 
against the government principally for losses 


attributable to the 


payment of 


war between the states, 
with “Lost Horses” being a favorite. 


Practice Before the Treasury 


Most persons in their contacts with other 
individuals can controversies 
either by amicable adjustment, or, failing 
in that, by litigation in the courts. In 
litigation, a person places himself in the 
hands of his attorney and the attorney 
becomes the advocate for the client. In 
court, each side is represented by counsel 
and the court, acting as arbiter, can mete 
out justice. A somewhat different situation 
is presented in controversies with the gov- 
ernment and various statutory methods have 
been prescribed for settlement of such con- 
troversies without resort to formal litiga- 
tion. It is in this field that the practitioner 
before the Treasury Department fills a 
vital need of the community. A _ person 
faced with a controversy with the govern- 
ment, because of lack of technical education, 
training, or experience, may be unable to 
determine his proper course of action and 
he must seek the services of a person 
trained in the particular field. The Treas- 
ury practitioner fills that need before the 
department and, by its regulation of such 
practitioners, the Treasury Department pro- 
tects the public from incompetent and un- 
scrupulous persons; it protects the ethical 
practitioners from dishonest and unethical 
competition; and it protects itself from 
persons of dishonest or disreputable char- 
acteristics. 


dispose of 


From the very nature of many 
controversies before the Treasury, lawvers 
must make up a large portion of the prac- 
titioners but the tax controversies often 
are such as to call for skilled accountants 
and they find an important and respected 
place among the ranks of practitioners 


Authority for Regulation of Practice 


To get down to the precise mechanics by 
which the practice is regulated, we find that 
the Secretary of the Treasury has exercised 
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the authority conferred on him by the Act 
of July 7, 1884 (cited above), by the pro- 
mulgation of Treasury Department Circular 
Number 230 which is the basic regulation 
under which practitioners are admitted, sus- 
pended, or disbarred. This circular relates 
to all Treasury practice in three general 
fields: the first is concerned with enrollment 
which covers both the requirements for 
enrollment and the procedure for effecting 
enrollment; the second is concerned with 
practice before the department which covers 
the rights, duties and obligations of enrolled 
persons; and the third is concerned with 
disciplinary matters, that is disbarment and 
suspensions and the procedures governing 
such matters. As it presently exists, it is 
difficult to divide the circular into these 
three fields because of the heterogeneous 
condition in which it has emerged from 
innumerable revisions but it generally will 
fall into these three sections when carefully 
read and analyzed. A general revision is 
now under consideration and it is expected 
that a more logical and readable document 
may result. 


Classes of Enrollment 

There are two classes of enrollment. The 
first is general enrollment under which the 
person enrolled is authorized to appear in 
any matter before any office or bureau of 
the Treasury Department. Attorneys and 
certified public accountants are eligible for 
this class of enrollment. Attorneys 
registered as such and CPAs are regis- 
tered as agents. The second class of enroll- 
ment is Special Enrollment and persons so 
enrolled are registered as agents and are 
limited to practice before a specified bureau 
or office. This class of enrollment for 
practice before the Bureau of Internal Reve- 
nue is open to anyone who can demonstrate 
his professional ability by passing an exami- 
nation in accounting and internal revenue 
law. In other very specialized fields, the 
professional ability of the applicant must be 
established to the satisfaction of the Di- 
rector of Practice. There are provisions by 
which Treasury Department service will be 
accepted as establishing professional ability 
and seven years of service is the required 
minimum. Such applicants must have the 
certification of their supervisors that their 
Treasury experience qualifies them to repre- 
sent taxpayers before the De- 
partment. 


are 


Treasury 


Requirements for Enrollment 


In addition to establishment of profes- 
sional ability, either by admission to practice 
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law, by obtaining a certificate as a CPA, 
by passing an examination, or by govern 
ment service, every applicant must meet 
certain other requirements. He must estab- 
lish good character and reputation and it is 
worthy of note that there is an affirmative 
burden on the applicant to establish his 
good character and reputation. Subversive 
activity, while not specifically made a ground 
for refusing enrollment, generally will result 
in such a poor reputation as to result in 
rejection on that ground. Where an appli- 
cant has lost his reputation by conviction 
of a crime or by disbarment or simila: 
action, he may be admitted if he demon- 
strates his rehabilitation by a proper course 
of conduct for a sufficient time. No hard 
and fast rules are followed in the determi- 
nation of the fact of rehabilitation but each 
case is judged on its own merits 


Technical Requirements 


+e char- 
acter and good reputation, certain technical 
requirements must be met. An applicant 
must be a citizen of the United States, and 
he must be in the active practice of his 
profession, be it law or accounting. Gen- 
erally this requirement is liberally construed 
and the young attorney or accountant need 
not show a great deal in the way of office 
facilities to qualify. The important thing is 
that he must be available to the public and must 
hold himself out as practicing. The same is 
true of the older practitioners who may not be 
as active as in their earlier years. If they 
are available and can and do accept clients, 
they can qualify. 
employed and 


3esides professional ability, good 


Should an applicant be 
conduct his practice as a 


sideline, he must furnish evidence that his 
employer knows of and ac¢ i 
outside practice. 


e° 


juiesces in his 


Prohibited Enrollments 


situations with respect 
to which enrollment is prohibited. Govern- 
ment employees cannot be enrolled, in fact, 
government employees are prohibited from 
prosecuting claims against the g 
by the Act of June 25, 1948 (18 United 
States Code 281). Of course, there are a 
number of government employees such as 
Selective Service Draft 
consultants, etc., who are part-time 
employees and are specifically exempt by 
some statutory provisions. 


There are certain 


government 


Board members, 


only 


If an applicant left. the 
Treasury Department in 
agreement to 


the 
violation of an 
such 


service of 


remain in service for 
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a specified time, he may not be enrolled. 
State employees are not eligible for enroll- 
ment if their employment may disclose facts 
or information concerning federal tax mat- 
ters. Judges of courts of record are not 
eligible for enrollment unless they are spe- 
cifically authorized by law to practice law. 


A person who is an officer, employee or 
stockholder of an accounting corporation 
may not be admitted. Not all members of 
a partnership need be admitted for one 
partner to be enrolled. However, an en- 
rolled person must not be a partner of 
a person who has been disbarred or 
whose application for admission has been 
rejected for reasons involving moral turpi- 
tude. Nor may an enrolled person practice 
law or accounting in partnership with an 
inenrolled person who is not engaged in 
practicing law or accounting. An enrolled 
person may not employ unenrolled persons 
who solicit business or 
themselves in a 


conduct 
manner forbidden to en- 
rolled persons by the circular. Many of the 
prohibitions appear in the circular as things 
enrolled persons must not do but, in effect, 
they are made conditions to enrollment by 
Section 10.3 (a) (4) (1) (b) of the circular 
which provides that enrollment may be de- 
nied to any person if his conduct would 
constitute a violation of the regulations by 
an enrolled person or would be grounds for 
suspension or disbarment of an enrolled 
person. 


otherwise 


The circular prohibits the use of fictitious 
names or names indicating a partnership 
where none in fact exists. The use of the 
terms “& Co.,” “Associates,” “Accountants,” 
etc., are specifically prohibited by the cir- 
cular, except where there is a bona fide part- 
nership consisting of two or more members. 


Powers and Privileges of Enrolled Persons 


Enrolled attorneys have the right to rep- 


resent their clients before the Treasury 


Department in any sort of case and they 


are entitled to hearings, con- 
ferences and may be pro- 
vided by the regulations of the particular 
office or bureau in which the matter is 
the Bureau of Internal 
Revenue, appearances, conferences and _ hear- 
ings are regulated by the rules specified in 
the publication “Conference and Practice Re- 
quirements—Bureau of Internal Revenue.” 
Persons enrolled as agents have the same 
rights to represent clients as do enrolled 
attorneys except that they may not prepare 
or pass upon the legal sufficiency of written 
instruments transferring real or 


appear for 


discussions as 


pending. Before 


personal 


Practice Before the Treasury 


property for the purpose of affecting federal 
taxes. The circular contains an express 
provision that admission to practice before 
the Treasury Department does not authorize 
any person to practice law. 


Duties and Obligations of Enrolled Persons 


It is basic that an enrolled person must 
maintain unimpaired his right to practice 
his profession. Disbarment of an attorney 
or the revocation of a CPA’s certificate 
will result in immediate and summary dis- 
barment action. The fundamental duty of 
the enrolled person is to observe and abide 
by the canons of ethics of his profession. 
Enrolled attorneys are required to observe 
the canons of ethics of the American Bar 
Association and accountants must observe 
the ethics of the accounting profession. 


The circular contains a long list of things 
the enrolled person must do or must not 
do and most of them are things peculiar 
to practice before the Treasury Department. 
The enrolled person must certify all docu- 
ments filed by him with the Treasury De- 
pa.tment; he must not act as notary on any 
documents he files with the department; 
he must exercise due diligence in the prepa- 
ration of financial statements; he must exer- 
cise proper diligence in ascertaining the 
accuracy of any information he presents to 
a client concerning a Treasury matter; he 
must pay over promptly any funds belonging 
to a client; he must not exercise influence 
by improper means in any matter before the 
Treasury Department; he must not endorse 
government checks without proper author- 
ity; he must not attempt to obtain informa- 
tion concerning Treasury matters except 
by authorized means; he must produce rec- 
ords or evidence upon proper demands; he 
must not interfere with any lawful effort of 
the department to obtain information; he 
must disclose violations of the regulations 
concerning enrollment when requested un- 
less the information is privileged; he must 
advise his client promptly of any omission 
or violation of law by the client that he may 
discover; he must file a fee statement in 
every case and, if he has made a contingent 
or partially contingent fee arrangement, he 
must report the arrangement to the Direc- 
tor of Practice; and, if he accepts employ- 
ment in the government service, he must 
request that his name be placed on the in- 
active list. 


Enrollment Procedure 


Enrollment is accomplished by means of 
an application which must be made in dupli- 
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cate on the prescribed form (Form 23), and 
filed with the Director of Practice. This 
form calls for the name, address and birth 
date of the applicant and other information 
concerning his professional attainments. It 
must be sworn to and the oath provided in 
the form is not only an attestation of the 
accuracy of the information but it also is 
the oath required by all persons who are 
permitted to practice before government de- 
partments (31 United States Code 204). 
The applicant must disclose his criminal 
record, if he has one, and any professional 
disciplinary action that may have been taken 
against him. False answers to the questions 
concerning these items or willful misstate- 
ments of fact in the application constitute 
grounds for rejection of the application. 


Upon receipt in the office of the Director 
of Practice, the application is examined to 
see that it is complete and that it does not 
show on its face that the applicant is in- 
eligible, which happens with surprising fre- 
quency. Omissions or minor defects in the 
application are corrected by correspondence 
and when the application is found to be in 
order, a temporary recognition card is issued 
to the applicant if he is an attorney or cer- 
tified public accountant. This card entitles 
him to recognition before the Treasury De- 
partment and usually is effective for six 
months. If the application is for special 
enrollment, the applicant is advised of the 
place and date of the next examination and 
action is held in abeyance until the results 
of the examination are known. A tempo- 
rary card is not issued to an applicant for 
special enrollment because his professional 
ability is still to be established by the ex- 
amination which he must pass. 


When the temporary card is issued or the 
applicant for special enrollment has passed 
the examination, the application is 
warded to the Intelligence 


for- 
Division, Bu- 
reau of Internal Revenue, for investigation. 
Upon receipt of a favorable report and 
recommendation from the Intelligence Divi- 
sion, the Director of Practice issues a per- 
manent card to the applicant. In the past, 
all permanent cards were good for an in- 
definite period but all such cards issued after 
January 1, 1952, are for a five-year period 
and must be renewed at the end of 
period. 


such 


If an unfavorable report and recommen- 
dation is received, the Director of Practice 
advises the applicant of that fact and the 
basis for the adverse recommendation. At 
the same time, the applicant is given an 
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opportunity to submit an explanation or to 
request a hearing. Such hearings are en- 
tirely informal and are held in the office of 
the Director of Practice. Applicants may 
submit any material they desire and may be 
represented by counsel if they so elect 
After the hearing, the Director of Practice 
considers the entire record and makes the 
decision. If the decision is favorable to the 
applicant, the permanent enrollment card is 
issued; if adverse, the applicant is advised 
that his application is rejected. 


Re-enrollment Program 


By an amendment to Treasury Depart- 
ment Circular Number 230, all enrollment 
cards outstanding as of January 1, 1952, 
were declared invalid and persons holding 
such cards were permitted until June 30, 
1952, to renew them by a very simple ap- 
plication form (Form 23A). Under this 
form, renewal was almost automatic in the 
absence of evidence of serious misconduct 
by the enrolled person. Those who did not 
apply for renewal cards by June 30, 1952, 
and now want to secure renewal! cards, must 
submit applications in the same manner as 
for initial admission. 


Practice Before the Treasury Department 


Treasury Department Circular Number 
230 defines practice before the Treasury De 
partment, in the following language: 

“Practice before the Treasury 
ment shall be deemed to comprehend all 
matters connected with the presentation of 
a client’s interests to the Treasury Depart 
ment, including the preparation and filing 
of necessary written documents 
pondence with the Treasury 
relative to such interests.” 


Depart- 


and corres- 


Department 


It will be observed that, under this defin- 
ition, the practice covers the broadest pos 
sible field and almost any contact with the 
department constitutes practice. However, 
there are certain things that do not consti- 
tute practice even though they involve 
contacts with the department. The prepara- 
tion of income and other tax returns for 
clients is one of such items. Also, the 
furnishing of facts and evidence concerning 
matters before the department 
amount to practice. This was recognized 
by the Bureau cf Internal Revenue when 
Mimeograph Number 58 was issued on Oc- 
tober 28, 1952. That mimeograph permits 
any person who prepared a return or other- 
wise obtained the facts in a particular mat- 
ter to explain such return or supply facts 
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and, to that extent, appearance in the Bu- 
reau is not regarded as practice. However, 
such appearance must be in the capacity of 
a witness and, if the person involved wishes 
to appear as the taxpayer’s advocate, he 
must be enrolled and comply with the prac- 
tice requirements. 


Practice by Former Treasury Employees 


Persons who have been employed by the 
Treasury Department and can meet the re- 
quirements, are entitled to admission to 
practice under the same rules as other per- 
sons except that some of such former em- 
ployees may be permitted to demonstrate 
their qualifications by certain Treasury De- 
partment experience rather than by exam- 
ination. However, when such persons are 
admitted, they are subject to some specific 
rules that do not apply to others. These 
rules are intended to supplement and rein- 
force the general ethical rules concerning 
conflicting interests and most of them have 
their origin in statutory prohibitions. 


Section 284, Title 18, of the United States 
Code makes it a felony for any person, 
within two years after leaving government 
service, to prosecute any claim against the 
United States involving a subject matter 
with which the employee was directly con- 
nected while in government service. Treas- 
ury Department Circular Number 230 has 
extended this prohibition to any matter 
(rather than only to claims) and has made 
the prohibition for all time rather than two 
years. The specific provision is part of Sec- 
tion 10.2(a)(1) of Treasury Department Cir- 
cular Number 230 and reads as follows: 


“No enrolled person or other person au- 
thorized to appear before the Treasury De- 
partment without enrollment shall represent 
a claimant before the Treasury Department 
in any matter to which the enrollee, as offi- 
cer or employee of the United States, gave 
personal consideration or as to the facts of 
which he gained knowledge while in the 
Government service.” 

Thus, the former employee is prohibited 
from appearing in a case on which he 
worked as a government employee regard- 
less of whether it is a claim or some other 
matter and regardless of the length of time 
he has been out of the government service. 


For two years after he has left the Treas- 
ury Department, an ex-employee must se- 
cure written consent to appear in any case 
that was pending while he was employed 
in the Treasury Department. Application 


Practice Before the Treasury 


for such consent is made on Form 901 and 
the applicant must certify that he gave no 
personal consideration to the matter when 
he was a Treasury employee; that he is not 
and will not be associated with any person 
who gained knowledge of the facts as a 
Treasury employee; and that his employ- 
ment is not prohibited by law or by regula- 
tions of the Treasury Department. The 
representations made in the application are 
verified by reference to the offices concerned 
and, if found correct, the enrollee is in- 
formed that his request for consent to ap- 
pear in a particular case has been granted. 


These provisions of law and regulations 
are inflexibly enforced and no waivers of 
the regulations are granted by the Treasury 
Department. Of course, the statutory. pro- 
visions are not waived as the department 
has no power or authority to do so, 


Requirements for Appearances 
Before Bureau 


A taxpayer may be represented before 
the Bureau of Internal Revenue by a mem- 
ber of his immediate family acting without 
compensation or he may appear on his own 
behalf. Also, a member of a partnership, 
an officer of a corporation, an executor or 
administrator of an estate, or the trustee 
under a trust instrument, may appear for 
such partnership, corporation, estate or 
trust, and employees of any such taxpayer 
may appear. In none of these situations is 
enrollment required, but, in all cases, there 
must be adequate, acceptable identification 
and, where the taxpayer is represented by 
a relative, a power of attorney must be filed. 


In every case before the Bureau of In- 
ternal Revenue, a power of attorney must 
be filed before an attorney or agent is 
recognized as the representative of the tax- 
payer. In situations where the representa- 
tive, when he appears, is not familiar with 
the requirements, he may be afforded his 
hearing upon his undertaking to secure a 
power of attorney but the decision at the 
hearing will not be communicated to the 
representative until the power of attorney 
is filed. A power of attorney is not accept- 
able unless the representative named is en- 
rolled to practice (or 
taxpayer) and 
submitted at 


is a relative of the 

unless a fee statement is 
the time the power is filed. 
The power of attorney need not be in any 
particular form except that all persons au- 
thorized to represent the taxpayer must be 
named in one power. It must be acknowl- 
edged before a notary public or two wit- 
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nesses and, in the case of a corporation, 
must bear the seal of the corporation or be 
accompanied by a copy of the authority to 
execute it. 


Certain acts cannot be performed by the 
representative under a general power of at- 
torney and, if the representative is to per- 
form such acts they must be specified in the 
power. Some of these acts are: 


(1) To receive refund checks. Power to 
endorse and collect such checks cannot be 
delegated because of the prohibition against 
assignment of claims against the govern- 
ment (Section 3477 of the Revised Stat- 
utes); 


(2) To substitute another attorney; 


(3) To execute consents as to the statute 
of limitations; 


(4) To execute closing agreements. 


Where a representative desires recogni- 
tion by correspondence and does not expect 
to appear in person before the Bureau, he 
must file a power of attorney authorizing 
him to act. 


Where new representatives are to appear 
on behalf of the taxpayer, a new power of 
attorney must be filed naming all persons 
who are to be authorized to act on behalf 
of the taxpayer. Where additional repre- 
sentatives are authorized by the exercise of 
the right of substitution, such persons must 
be enrolled to practice before the Treasury 
Department. In any case, where the basic 
power of attorney specifically authorizes, 
an unenrolled employee of the enrolled per- 
son may be authorized in writing to secure 
information as to the status of the case but 
otherwise may not be authorized to appear. 


Fees 


Among the duties required of an enrolled 
person is that he must: file a fee statement 
in every case in which a power of attorney 
is filed, and, if he has entered into a con- 
tingent or partially contingent fee arrange 
ment, he must report it to the Director of 
Practice. The report to the Director of 
Practice must show the details of the ar- 
rangement. In every case, a retainer or 
minimum fee is required which is to be 
retained regardless of the outcome of the 
case although such minimum fee need not 
be paid in advance if provision is made for 
its payment irrespective of the outcome of 
the case. Wholly contingent fees are not 
permitted unless the financial condition of 
the client is such that he cannot secure 
representation without resort to a contin- 
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gent fee arrangement. The regulation prohibits 
the exaction of a manifestly unreasonable 
fee whether it be contingent or otherwise. 


Soliciting and Advertising 


The enrolled person is prohibited from 
soliciting employment in any matter before 
the Treasury Department except from 
clients or friends, Among the _ specific 
forms of solicitation or advertising that are 
prohibited are the publication of articles, or 
delivery of speeches, in connection with 
which the name or address of the firm with 
which the enrollee is associated is given. 
Even pamphlets which contain no solicita- 
tion but do contain a description of the 
enrollee’s practice, must‘ not be mailed to per- 
sons other than clients or friends. Enrolled 
persons must not advertise even by permit- 
ted means in a manner that indicates their 
previous connection with the Treasury De- 
partment nor may they represent in writing 
or orally that they have special influence 
with officials of the Treasury Department. 
However, in permitted signs, cards, etc., the 
enrolled person may use the words “En- 
rolled to practice before the United States 
Treasury Department.” Bulletins which 
comment on new rulings and developments 
may be mailed to clients and friends but 
may not be mailed to others. The enrolled 
person may not have a card or advertise- 
ment in a circular or pamphlet advertising 
any business, educational, or social institu- 
tion which is distributed to persons who 
are not clients or friends of the enrolled 
person. Customary letterheads, insertions 
in professional, telephone and city direc- 
tories, are permitted provided they set forth 
only the name and address of the enrollee, 
the name of the firm and a brief description 
of his practice and the field in which he 
practices. Former Treasury employees may 
mail announcements showing their former 
connection with the department to friends 
and clients but only once and then only 
within a reasonable time after leaving the 
department and not more than 30 days after 
the new association is formed. 


Suspension and Disbarment 


Treasury Circular Number 230 provides 
for suspension or 
causes: 
the 


disbarment for four 
incompetence; willful violations of 
regulations concerning practice; dis- 
reputable conduct; and knowingly deceiving 
a claimant or prospective claimant with in- 
tent to defraud. The circular specifies some 
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Your Most Favorable Forum 
in Tax Litigation Clearly 


Is a District Court 


Refund Suits in District Courts 


By PLATT W. DOCKERY, Attorney, Grand Rapids, Michigan 


AST year’s hasty reorganization of 

4 the Bureau of Internal Revenue,’ which 
was apparently without much 
consideration,’ and the subsequent attempts 
of Congress to rectify some of the 
disadvantages of that reorganiza- 
tion,” have added complications to the al- 
ready confusing problems of suits for refund 
of internal revenue taxes in district courts. 


conceived 


most 
obvious 


Advantages of District Court Suits 


In 


the opini m ot 
district 


the author, suits in 
courts provide a taxpayer with a 


number of important rights and advantages 
often overlooked in tax litigation.* One of 
the most obvious advantages is the right to 
a jury trial.° Such a right arises out of the 
personal nature of a suit against a collector, 
to which the United States Government is 
ostensibly a stranger until a certificate of 
probable cause is issued after judgment. 


A jury trial is one important result of 
such a fiction.® The full extent to which 
the will carry this fiction has not 
yet been determined, although, if logically 
carried out, it would permit procedures im- 


courts 





1 Reorganization Plan No. 1 of 1952, effective 
March 14, 1952. 

-? See the author's 
inder the Proposed 


article, ‘‘The Right To Sue 
ur Reorganization of the 
Bureau of Internal Revenue,’ TAxEsS—The Tax 
Magazine, March, 1952, p. 166, taking exception 
to the reorganization and particularly to what 
seemed to be a policy of deliberate misrepre 
sentation by the Bureau as to the effect of the 
reorganization on the right to sue in a district 
court. 

*See Act of July 16, 1952, c. 892, 65 Stat. 494, 
64 Stat. 1280, 66 Stat. 735, 736, Pub. Law 567, 
82d Cong., 2d Sess. (H. R. 8270), Sec. 3, which 
reads 

CLARIFICATION OF EXISTING 
TO JURY TRIAL IN ACTIONS FOR 
ERY OF INTERNAL REVENUE 

“Sec. 3. (a) Nothing in Reorganization Plan 
Numbered 26 of 1950 or Reorganization Plan 
Numbered 1 of 1952 shall be construed to impair 
any right or remedy, including trial by jury, 
to recover any internal-revenue tax alleged to 
have been erroneously or illegally assessed or 
collected or any penalty claimed to have been 
collected without authority, or any sum alleged 
to have been excessive or in any 


LAW AS 
RECOV- 
TAXES 


manner wrong- 
fully collected under the internal-revenue laws."’ 

Inasmuch as the problem under the reorgani- 
zation plans is not so much the right to a 
jury trial as it is the proper defendant, this 
remedial legislation clearly adds nothing but 
an expression of legislative intent. 

4 There is a pronounced feeling among certain 
tax practitioners that the Tax Court offers the 
only proper tribunal to try taxes, to the point 
that one suspects they would rather lose in the 


Refund Suits in District Courts 


Tax Court than win in another forum. An 
amusing example of this occurred one year in 
the New York University federal tax institute 
when a speaker gave a magnificent lecture on 
the intricacies of a Tax Court doctrine, then 
under development. As too often seems to be 
the case, the Tax Court had taken a line of 
decisions and, by carrying them to their logical 
conclusion, developed a doctrine that seemed to 
many to be economically and practically absurd. 
After the lecture a written question was sent 
up to the speaker, asking whether this type of 
case had been tried before a jury. The lecturer 
read the question and passed it with the re- 
mark that he did not think a jury knew as 
much about tax law as the Tax Court. The 
sequel was that, shortly thereafter, this type 
of case was decided before a jury in favor of 
the taxpayer on a set of facts in which the Tax 
Court was consistently holding against the 
taxpayer. 

This same attitude seems to be revealed in the 
tremendous pressure which appears to block 
every attempt to liberalize suits for refund. 
It will be interesting to follow H. R. 4398 and 
H, R. 4402, the former of which eliminates the 
six months’ delay required in a claim for an 
asserted deficiency; the latter permitting the 
United States to be sued in any amount with 
a jury. 

5’ See 28 USCA 2402 forbidding trials by jury 
in suits against the United States. Cf. U. 8. wv. 
Kales, 41-2 ustc ] 9785, 314 U. S. 186. 

*Cf. Paul, Federal Estate and Gift Taxes 
(1942), Vol. 2, at p. 956: ‘‘The rarely utilized 
privilege of jury trial could be buried with few 
mourners."’ 


(Continued en following page) 
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possible in suits against the United States; 
for example, a taxpayer could join other 
parties defendant.’ 


The right to a jury trial, and the other 
incidents which arise out of the personal 
nature of a suit against a collector, are not 
the only advantages, and, possibly, not even 
the most important in litigating taxes in 
district courts. The most important ad- 
vantage lies in the fact that a district court 
is a court of general jurisdiction which tries a 
large number of cases of all types. Not being 
a court of tax law specialists, it is better able 
to understand the vagaries of human nature, 
without necessarily attributing a tax avoid- 
ance motive to all actions which do not 
conform to the court’s conception of normal 
tax behavior. On the other hand, the Tax 
Court which deals exclusively with taxes, 
seems far more prone to misconstrue what 
seem to it abnormal actions on the part 
of the taxpayer. In a large measure, this 
results from the Tax Court’s preoccupation 
with taxes, but it also arises, in part, because 
of the long period of time between the trial 
and the decision. By the time the Tax 
Court judge gets around to writing his 
decision, of necessity, the impression which 
a witness made at the trial is, at best, a 
dim memory and the chief basis for the 
opinion of the Tax Court must be the 


(Footnote 6 continued) 

Compared with this statement is the accepted 
fact that jury trials have defeated, in a large 
measure, the attempts of the Tax Court to dis- 
credit partnerships beginning with the Tower 
case, 46-1 usrc { 9189, 327 U. S. 280. Jury trials 
have successfully been used in a number of 
other tax cases, including valuation cases, con- 
templation of death, business losses, etc. Their 
great advantage is that they prevent the de- 
velopment of tax law too far removed from 
common sense. 

™U. 8. v. Sherwood, 312 U. S. 584, 61 S. Ct. 
767 (1941). The ability to determine the valid- 
ity of a family partnership for all purposes, 
even against the other spouse, would be a 
great advantage and avoid secondary suits. 

* Most tax practitioners have had cases in 
which the client did peculiar things with no 
thought of taxes whatsoever, either for reasons 
which seemed adequate to him or because he 
was an economic babe-in-the-woods. Such an 
individual, on the witness stand, is usually able 
to prove his point from his behavior and ap- 
pearance, even though his testimony, when seen 
on the record, is less persuasive. 

*In many areas, a case can be brought to 
trial much sooner in a district court than in the 
Tax Court: in other areas, of course, district 
court calendars are so crowded that the case 
may take longer. 

” One of the more recent cases in which the 
Tax Court was criticized for not sticking to the 
issues or proof is Standard Galvanizing Com- 
pany (of Illinois) v. Commissioner, 53-1 vustc 
f 9257, 202 F. (2d) 736 (CA-7), where the court 
said: 


524 





July, 1953 @ 


paper fossils of the trial and not the trial 
itself. A district court judge, or jury, on 
the other hand, is likely to give more weight 
to the witnesses, their appearance, and their 
veracity than to the written record. The 
comparative speed of the decision in a dis- 
trict court is an additional advantage over 
trials in the Tax Court.’ 


Further advantages of a trial in a district 
court are: A district court is likely to 
adhere more strictly to the rules of evi- 
dence; it is more likely to try the issues 
presented for its consideration rather than 
to go dehors the record or to decide issues 
not presented for its consideration; ® and, 
on appeal, the rights of the appellant are 
far more clearly spelled out.” 


There are, of course, many other reasons 
for suing in a district court.” 


Protests 


There can be a serious disadvantage 
in filing a protest to a proposed tax de- 
ficiency with the Bureau, and, more par- 
ticularly, with the appellate division, if 
the case ultimately has to go to trial. The 


voluminous documentation which some con- 
ferees seem to delight in may require the 
taxpayer to commit himself prematurely to 
a position which later, at the time of the 
In addition, and 


trial, may seem unwise.” 





‘“‘We may assume that had the question of 
negligence been raised in the pleadings before 
the Tax Court there would have been evidence 
by which the question could have been accu- 
rately determined. In the absence of such an 
issue in the pleadings and of evidence on the 
issue, it was error for the Tax Court to raise 
the question and then to decide solely on the 
evidence that . {he] signed the agreement, 
that the negligence, if any, was his.’’ 


1 The author can do no better than to quote 
a footnote to his article, cited at footnote 2: 


‘2 Despite statutory language to the contrary, 
there is a suspicion that some vestiges of the 
old Dobson rule (Dobson v. Commissioner, 44-1 
ustc § 9193, 321 U. S. 231) still exist on appeals 
from the Tax Court. The circuit courts are at 
least thoroughly aware that the Supreme Court 
is prone to shift its load of tax cases by reliance 
on the Tax Court when it can do so. It is per- 
haps too much to expect them not to treat the 
Tax Court cases with considerable tenderness, 
even though the Dobson rule itself has been 
repealed. On appeals from a district court, 
however, we know much more clearly where 
we stand.”’ 


The Tax Court has concurrent jurisdiction 
of income, estate and gift taxes, and exclusive 
jurisdiction of excess profits taxes. It has no 
jurisdiction of the many miscellaneous taxes, 
including excise taxes, which cases seldom get 
to trial because of the practical difficulty of 
proving that the tax was not passed on to the 
customer. 


%In trial practice, it is not unusual for a 
party to adopt a position somewhat inconsistent 
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possibly even more to a taxpayer’s dis- 
advantage, is the fact that the appellate 
division seems at times prone to “milk” as 
much information from the taxpayer as 
possible, so that, if a trial does ensue, the 
attorneys for the government, forewarned 
of every bit of proof and every claim which 
the taxpayer may make, can 
cordingly.” 


prepare ac- 


There is one further disadvantage which 
may arise out of an unwise protest. It is 
not unusual that a revenue agent, in his 
zeal to collect a deficiency, may allege, as 
a basis for the deficiency, a theory with 
little support in law or fact, and one which 
can be easily defeated in a suit. There may 
be theories of greater merit on the part 
of the government which the revenue agent 
has not raised. A protest, in such a case, 
well might give the Bureau, in its statutory 
notice, a change to allege a more valid gound 
for disallowing the protest than that advanced 
by the revenue agent for the deficiency. 


100, a client, left 
to his own devices, will choose to protest 
as far and as long as possible, and, there 
after, sue in the Tax Court, as such a proce- 
dure delays payment of the tax. While the 
ultimate decision as to how far to proceed 
within the Bureau, as well as the choice of 
forum, should be left to the client, the 
lawyer, it seems to me, is obligated at least 
to inform his client of the disadvantages 
of carrying the protest too far, and of the 
possible advantages of a trial in a district 
possibly, the Court of Claims. 


In 99 cases out of 


court or, 


Payment of Deficiency 


If a controversy 


arises out of a determina- 
tion of a deficiency by a revenue agent, a tax- 
payer may pay the deficiency immediately or he 
may wait for the issuance of a statutory notice. 
Unless time is of considerable importance, the 
better procedure would seem to be to wait 
for the issuance of the statutory notice. 


In some states where the question of 
venue is important in suits against a col- 
lector or Director of Internal Revenue, it 
is suggested that the deficiency be paid to 
the director or deputy collector nearest the 
taxpayer’s residence,” and not at the col- 


lector’s, or director’s, home office. In 
Western Michigan, for example, this would 
mean making payment in one of the numer- 
ous suboffices, such as Grand Rapids, Kala- 
mazoo, Traverse City, etc., rather than in 
Detroit. 


Claim for Refund 


In general, claims for refund are of two 
types: the unusual one in which the taxpayer 
has discovered an error in his return; and the 
usual case, in which the taxpayer is seeking 
recovery of a deficiency 
revenue agent. 


asserted by a 


In the first type of situation, very careful 
consideration should be given as to whether 
to file a claim for refund. As is well known, 
it is the usual practice of the Bureau to 
audit such claim with the tax return, with 
a view to setting off as much of the claim 
as possible. Almost all 
have instances 


tax practitioners 
where a claim for re- 
fund, entirely valid in itself, has resulted, 
on examination by a revenue agent, in a 
deficiency for that year greater than the 
amount originally involved in the claim 
Consequently, the effect of filing a claim 
for refund of this nature should be closely 
examined before proceeding. 
filed, it hardly need be emphasized that 
full grounds and reasons for the claim 
should be stated so as to avoid rejection 
of the claim for technical reasons after the 
statutory period for filing claim 
has expired. 


seen 


If a claim is 


another 


The second type of claim does not pre- 
sent this same problem, since the return 
has been audited and the deficiency asserted 


on a stated theory. In this instance, all 
of the facts are presumably known by the 
government and, therefore, purely technical 
objections as to the taxpayer’s grounds and 
reasons for the claim should not be open 
to the government. To be on the safe side, 
however, it is recommended that such a 
claim incorporate by reference the revenue 
agent’s report, setting up the deficiency 
which now forms the basis of the overpay- 
ment for which the claim is being filed. 

The claim, where venue is important, 
should be filed with the collector or direc- 
tor, or deputy director, in the judicial dis- 





(Footnote 13 continued) 
with the one on which he originally proceeded. 
If a protest is carried to the point that a tax- 
payer is definitely committed to a position in, or 
theory of, a case, he has, to a certain extent, 
lost his freedom of maneuver in the trial. 
4% Such disclosure is certainly not true of two 
attorneys in private practice trying to settle a 
ease before trial. While the government is 


Refund Suits in District Courts 


entitled to a reasonable amount of information 
in order to judge the possibility of winning the 
case and the fairness of a settiement, it would 
hardly seem entitled to a complete disclosure 
of the taxpayer's case, any more than any other 
adversary in litigation is entitled to such 
disclosure. 


% See text under subheading ‘‘Venue.”’ 





trict in which the taxpayer resides, just as 
the deficiency should be paid in that district.” 


Choice of Courts 


The advantages which the author believes 
are available to the taxpayer through the 
medium of suits in district courts have been 
outlined earlier. Suits in district courts are, 
of course, of two types, one against the 
government, and the other against a col- 
lector or director. 


Until the reorganization of the Bureau, 
the procedure was, if complicated, at least 
fairly well understood. Suits against the 
government were permissible if the amount 
did not exceed $10,000. In these suits, the 
district court sat as a Court of Claims. If, 
however, a collector was dead or out of 
office, the jurisdiction of a district court, 
still sitting as a Court of Claims, was un- 
limited. On the other hand, suits against a 
collector, which lay m assumpsit for moneys 
had and received, were not limited in any 
amount, provided the suit was brought 
against the collector who had collected the 
tax. The old problem as to what consti- 
tuted payment to a collector, which was 
inherent in the Lowe case," had been elimi- 
nated by 3772(e) of the Internal 
Revenue Code. If a collector was dead, 
suit was usually continued against his per- 
sonal representatives, most 
ferring to avoid the alternate procedure 
under the Federal Rules of Civil Procedure.* 


Section 


lawyers pre- 


The situation is far more complex today. 
If a collector to whom the money was paid 
has retired as a result of the reorganization, 
then suit probably can be brought against 
the United States in any amount.” If, how- 
ever, a collector is now serving as a direc- 
tor, there would seem to be some problem 
as to whether or not the court would have 
jurisdiction above $10,000 


If the tax was paid to a former collector, 
the better procedure would be to sue the 
collector personally as an individual, or, if 
the tax was paid to a director, to sue 


such 

% See text under subheading ‘“Venue.”’ If 
feasible, such a claim should be filed by mes- 
senger, rather than mailed, and a receipt 
stamped on a copy of the claim at the time 
the claim is filed The usual practice of for- 
warding the claim by mail seems lill-advised, 
as a receipt in such case is given only if it is 
not needed, that is, if the collector receives it 
If, however, the claim is filed in person, an 
error on the part of the Bureau, or on the 
part of the post office, is of no concern to the 
taxpayer or his attorney. Moreover, such a 
receipt definitely gives the date of receipt, which 
can be important, particularly with regard to 
the six-month waiting period. If the claim is 
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director. There could be cases where taxes 
for one year were paid to both a collector 
and a director; in such case, joinder of 
defendants probably would be justified. 


So long as the defendant remains the 
same, there would seem to be no great dan- 
ger in suing on claims for refund for dif- 
ferent years in one complaint, although it 
probably would be preferable to set forth 
a count for each year if more than one 
year is involved. 


Venue 


There are a number of states in which 
the judicial districts and the collection 
districts do not coincide. In ten states 
there is only one collection district although 
there are two or more judicial districts.” 


Venue of suits in district courts against 
the United States lies in the district in 
which the taxpayer resides.” The venue in 
suits against a collector or director, being 
personal in nature, is determined by Section 
1391 of the Judicial Code™ and is laid 
where the collector or director has his 
judicial residence. 

There would seem no great disadvantage 
to the government in waiving venue in a 
tax suit and trying the case in the district 
of the taxpayer’s residence, since the cas¢ 
will be tried in any event by an attorney 
out of the Department of Justice in Wash- 
ington. It is not unusual, however, for the 
government to raise a technical defense of 
venue and compel the txapayer to try his 
case in a forum some distance from his resi- 
dence, unless he will agree to waive jury trial. 

Such an attitude can work 
hardship on a taxpayer in such as 
Michigan, where a taxpayer living within 
ten minutes’ walk of the federal court in 
Grand Rapids may be compelled to try his 
case in Detroit, with substantial out-of- 
pocket expense for meals and lodging of 
witnesses, and without any commensurate 
advantage to the government. Such hard- 
ship seems completely unnecessary especially 


considerable 


States 


filed immediately after the deficiency is paid, 
the person filing the claim should make a state- 


ment in 
filing. 

1 Lowe Brothers Company v. U. 8 
{ 9307, 304 U. S. 302. 

% Federal Rules 
and 81 (f) 

#” 28 USCA 1346 

* Alabama, Arkansas, Georgia, Kentucky, 
Louisiana, Michigan, North Carolina, Oklahoma, 
Tennessee and Virginia. 

21 28 USCA 1402. 

22 28 USCA 1391. 


affidavit form as to the sequence of 
, 28-1 usTt 


of Civil Procedure 25 (d) 
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where, under the Federal Rules of Civil 
Procedure, the process of the court runs 
over the entire state.™ The disadvantage 
to the taxpayer can be even greater, for the 
power to subpoena reluctant witnesses, un- 
like process, extends generally only to the 
limits of the judicial district.* In short, this 
insistence on proper venue by the Depart- 
ment of Justice can make it impossible for 
a taxpayer to subpoena the necessary wit- 
nesses in a tax case and relegate him to_the 
less satisfactory method of taking depositions. 


The new Federal Judicial Code, in Sec- 
tion 1404(a),” sets forth a remedial provi- 
sion which could offer relief from the abuse 
of venue by the government in such cases.” 
This section gives a district court the right 
to transfer cases to another district on the 
grounds of the convenience of parties and 
witnesses, and in the interests of justice. 
The extent of the relief to be allowed under 
this section has not yet been fully set forth 
by the courts. 


Settlement 


The settlement procedure with the De- 
partment of Justice, once suit has 
started in a district court, offers pro- 
nounced advantages that with the 
Jureau. The one big advantage over the 
3ureau’s settlement procedure is that, for 
the first time, the direct responsibility for 
settlement rests in the hands of the indi- 
vidual who will try the case if no settlement 
is reached and who will have the primary 
responsibility for its 


been 


over 


success or failure if 


trial is necessary.” 


Settlement can be discussed either at the 
pretrial conference or, at the taxpayer’s 

23 Federal Rules of Civil Procedure No. 4 (f). 

* Federal Rules of Civil Procedure No. 45 (e). 

2 While Sec. 1404 (a) is derived essentially 
out of the doctrine of forum non conveniens, 
the majority of cases hold that the remedy 
prescribed in the section is not limited to cases 
in which forum non conveniens would apply. 
There is considerable confusion in the cases as 
to the meaning of this section, some cases hold- 
ing that such section permits transfer to any 
convenient district court regardless of the 
process, others apparently limiting such trans- 
fer to cases in which personal jurisdiction of 
the parties might have been had, and some 
cases limiting the application of the section to 
those cases where forum non conveniens would 
apply. The Supreme Court has held, however, 
in the case of Ex parte Collette, 337 U. S. 55, 
69 S. Ct. 944 (1949), and U. S. v. National City 
Life Insurance Company, 337 U. S. 78, 69 S. Ct. 
955 (1949), that the language of the section is 
clear and implies that it does not go along 
with the cases that hold that in the light of 
the reviser’s notes this section should be strictly 
construed within the doctrine of forum non 
conveniens, 


Refund Suits in District Courts 


request, at a special conference between the 
taxpayer’s representative and the lawyer 
from the Department of Justice. The au- 
thor feels that a special conference held in 
Washington is often preferable. The De- 
partment of Justice is cooperative in arrang- 
ing such conferences, in which the attorneys 
can discuss all phases of settlement at their 
own pace and in their own way. Usually 
the lawyer from the Justice Department 
who will try the case, will be alone at the 
preliminary conference, and the atmosphere 
is quite different from that sometimes en- 
countered in Bureau conferences.” 


It is not always true, of course, that only 
the lawyer who will try the case represents 
the government at the conference. He may 
ask another member of the department to 
attend and a Bureau representative also may 
be asked to sit in. A Bureau representative 
is frequently present where the issue is a 
continuing one, such as in a family partner- 
ship. Even when the Bureau representative 
does not sit in, the Department of Justice 
attorney has generally been thoroughly 
briefed in the case, and has discussed the 
matter with the person in the Bureau to 
whom the settlement will be referred, so 
that he does have a working knowledge of 
the Bureau’s attitude on the question. 


In addition to the fact that both responsi- 
bility and power are centered in one indi- 
vidual for the government, there is another 
advantage to settlement with the Depart- 
ment of Justice, namely, unlike the Bureau, 
the Justice Department has the power to 
settle a case in any way agreeable to the 
parties. Thus, interest can be waived against 


either party or both; a flat sum, without in- 


* There is, in addition, a bill pending in the 
House of Representatives (H. R. 4401). 

27 One of the great weaknesses, in the author’s 
opinion, of the procedure for settlement in the 
3ureau of Internal Revenue, lies in the fact 
that the Bureau representative who is delegated 
to settle the case has no responsibility for 
his decision, while the person who will try the 
ease in the Tax Court does not have the 
ultimate authority to settle. If the Bureau 
representative is disinclined to take the re- 
sponsibility or is afraid of making a mistake, 
this divorcement of power and responsibility 
for the exercise of that power permits him to 
say no without being directly saddled with the 
responsibility for his choice. 

* The Bureau often seems to take the attitude 
that settlement is possible only if the taxpayer 
proves his case to it. The disadvantage of this 
to the taxpayer has been discussed above. Con- 
ferences with representatives of the Justice 
Department bear a much closer resemblance 
to conferences between attorneys for private 
litigants 





terest, can be paid in settlement; interest 
can begin against either or both parties at 
any time or stop at any time. The greater 
elasticity of the Justice Department pro- 
cedure also increases the possibility of settle- 
ment in those cases where the Commissioner 
has laid down policies which do not have 
court support. While the Bureau repre- 
sentatives are reluctant to settle such eases, 
feeling bound by the rules of the Commis- 
sioner, or by the Commissioner’s acquiescence 
or nonacquiescence in a Tax Court decision, 
the Justice Department seems to have, and 
to take, more leeway and initiative in such 
settlements. 

Any settlement with a Justice Depart- 
ment representative is, of course, subject to 
approval by his superiors.” Although, in 
the usual case, the Justice Department does 
not need Bureau approval of a settlement, 
as a practical matter it does obtain such 
approval. In cases involving a continuing 
issue, the approval of the Bureau is, of 
course, necessary.” 

Because of the high caliber of representa- 
tives of the Department of Justice, a settle- 
ment, tentatively reached in conference with 
a lawyer from the Justice Department, is 
generally approved, although certain changes 
may be requested. Because of this possi- 
bility, it is advisable to authorize the Justice 
Department representative to telephone you 
collect. This permits him to contact a 
taxpayer’s representative, when necessary, 
either with regard to amendments to the 
offer, or other new matters, and can be of 
advantage to both parties. 


ALL TAX AND NO VOTE 


There is a crying need to remedy 
the situation in the nation’s capital 
where 800,000 people, according to 
Alfred Steinberg in the National Mu- 
nicipal Review for June, 1953, “have 
an almost crushing burden of taxation 
with not the slightest trace of repre- 
sentation. 

“The greatest shortcoming of the 
local government is its lack of power 
to fix its own taxes and budget. Both 
tasks fall to Congress, which shows far 
less interest in essential community 
services than in spending local tax 
for tourist attractions. : 

“(T]he worst feature ... is that the 
government does not pay its fair share 


money 


If the terms of settlement are tentatively 
agreed upon, the taxpayer’s attorney then 
submits a written offer of settlement to the 
Justice Department. If the offer, or amended 
offer, is approved, a stipulation will be 
executed and, with an order of dismissal 
in blank, submitted to the United States 
attorney for the district in which the case is 
to be tried, to be held in escrow by such 
district attorney until refund is received by 
the taxpayer. When refund is received and 
approved in amount, the stipulation is filed 
and the order of dismissal is entered with 
prejudice. 


The lapse of time between the filing of a 
complaint in a suit for refund in a district 
court and the time the Bureau delivers its 
file to the Justice Department, and the long 
period between the approval of the settle- 
ment and payment of the refund, are two 
marked disadvantages of suits for refund 
of internal revenue taxes. While the co- 
ordination between the Bureau of Internal 
Revenue and the Justice Department, in the 
main, is excellent, in 
does seem deplorable. 


these two fields it 


Judgment and Claim Thereon 


When the jury has rendered its verdict, or 
the court its decision, if the taxpayer is suc- 
cessful, a certificate of probable cause should 
be entered and at that time judgment can be 
entered against the United States. A sepa- 
rate claim for refund on such judgment 
should be filed in order to secure refund. 


[The End] 


of Washington’s expenses. This year 
for local services provided for the fed- 
eral government, the government paid 
$10,000,000, which was less than 9 per 
cent of the District’s budget. Experts 
agree that the share should have been 
closer to 30 per cent. 

“The federal government owns 42 
per cent of Washington. None of 
this property is taxable. An addi- 
tional 10 per cent is owned by tax- 
free foreign embassies and national 
organizations with headquarters in 
Washington. Yet it is the Washing- 
ton taxpayers who install gutters, 
sidewalks, alleys and streets around 
federal buildings. 3 





* Refunds of large amounts also need the 
same outside approval as do refunds in Bureau 
settlements 

* The usual method of writing an offer of 
settlement in such a case is to provide that for 
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the years not before the court the parties agree 
to follow a position which is not inconsistent 
with the issues in question. 
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lf You Don’t Have Records, 
Prepare for the Revenue Agent by 


Following These Suggestions 


The Use of Alternatives 
in the Computation of Income 


By KALMAN A. GOLDRING, Pittsburgh Attorney 


a DRIVE by the Bureau of Internal 
Revenue against racketeers, an out- 
growth of the Kefauver and King Com- 
mittees of Congress, again has focused the 
spotlight on the use of alternative or ar- 
bitrary means of ascertaining taxable income. 
None of the methods are new but they have 
never been used as 
It well may be that remain 


as a more general weapon in the arsenal of 


t 


widely as at present. 


their use will 


ix collection 


Fundamental to the use of the various al 
ternatives is the axiom that, all facts are 
known, each method of ascertaining income, 

hen properly applied, will give the iden- 
tical result. Chis 


lustrated in the article 


axiom has been well il- 
“Arbitrary Methods 
William F. 

Magazine, 
‘The axiomatic 


of Income Determination,” by 


The Taa 


November, 1952, at page 905. 


Blackburn, Jr., TAxes 
statement—‘if all facts are well known” 

That 
when one 
method is used to show the error in another, 
as, for example, 
are used to 


shows its fundamental weakness. 


weakness becomes emphasized 


when net worth increases 
show and records 
(Michael Mar- 
19,138(M), 11 TCM 823 
Implement Company, CCH 
Dec. 2395, 6 BTA 1069 (1927); Frank M. 
Wiseley, CCH Dec. 17,144, 13 TC 253 (1949), 
modified 50-2 ustc 79504, 185 F. (2d) 263 
(CA-6) ; Walter M. Ferguson, Jr., CCH Dec. 
17,642, 14 TC 846 (1950) ; Harnsberger’s, Inc., 
CCH Dec. 2518, 7 BTA 2518.) 


that books 
are in error or incomplete. 
kovits, CCH Dec. 


(1952); Farm 


The various ways of computing income 
may be divided into the following general 
classes: (1) books and records, (2) net 


Alternatives in Computation of Income 


worth, (3) bank deposits and withdrawals, 


(4) business indices, and (5) expenditures. 

“Books and records” (that is, following all 
of the accounting procedures established by the 
American Institute of Accountants for proper 
public audit), of course, is the most accurate. 
‘Theoretically, every cent which has been 
handled by the taxpayer appears on record 
in a manner which 


makes it completely 


traceable. 

The “net worth” method is based on the 
that increases and decreases in the 
net asset value of a taxpayer, adjusted for 
those necessary expenditures which do not 
affect net value but without 
there would be no such value 


theory 


asset which 
, as living ex- 
penses, must reflect all the money which bene- 
ficially passed through the taxpayer’s hands. 

The “bank deposit” approach is based on 
the theory that, where a taxpayer has a 
bank account, the deposits therein, or the 
failure of withdrawals therefrom, will reflect 
income either through the failure to with- 
draw funds for expenditure, showing the 
payment thereof from unreported cash, or 
by the deposit of funds from unreported 
sources, 


The use of “indices,” 


reflecting general re- 
lationships between 


costs, expenses, sales 
and profits of given businesses, is based on 
the theory that individual business 
will have approximately the same general 
ratios as the whole industry. 


each 


The use of “expenditures” is based on the 
theory that for each dollar of expense there 
must be a dollar of receipt and all receipts 
not shown to be tax-free must 
taxable income 


represent 
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A quick consideration of the basic theories a rough approximation based upon position 
shows that the accuracy of each depends in society or some such comparative. While 
upon the potential of ascertaining, under my next door neighbor and I may pay the 
each system, all of the facts. It is argued same rent, do our families eat the same 
that this potential is in direct ratio to the amount of meat, do our wives wear clothes of 
order set forth above, that is, net worth the same value or do we engage in the same 
facts draw a greater potential of ascertain- amount of personal entertainment? Many 
ment than bank deposits and business in- writers have advocated a greater use of 
dices. (Manasse Karger, CCH Dec. 10,104, check lists for ascertaining the hidden facts 
38 BTA 209.) Obviously, the greatest prob- of a case. (See, for example, Gustave Simons, 
lem is the ascertainment of the facts. “Modern Techniques,” Taxes—The Tax Mag- 

A problem basic to the ascertainment of azine, April, 1946, at page 330.) For use as 
nonbook facts is the discovery of the cost a Starting point in approaching the cost of 
of living in complete detail. In most re- living problem, the following check list is 
ported cases, the cost of living has been submitted: 





A. Form (Annualized on Tabular Paper) 


Class Item Basis Amount Taxpayer Spouse Dependents 
Shelter Rent $50 monthly $600 
Clothes (M) Coats one a year $45 
Clothes (F) Skirts three a year $30 
Slips five a year 
B. Items 
Shelter Clothes, Female Insurance 
Rent Petticoats Health 
Gas Skirts Accident 
Electric Blouses Auto 
Water Stockings Life 
Coal Underpants Medical 
Oil Dresses 
Taxes Slips 3 . 
Sataenat Girdles Recreation 


Property 


Amortization Brassieres M ovies 
Repairs Shoes Newspapers 
Sweaters Baseball 
Medical Coats Football 
Doctor Rain Coats Fights 
Dentist Hats Bars 
Hospital Overshoes, etc. Restaurants 
Accessories Organizations 
Food Night Clothes Hotels 
Meat Education 
Vegetables Tuition AB 
Groceries Books F , y 
Milk : Busses 
Trains 
Airplanes 
Hats Legal Taxicabs 
Coats Attorneys Auto—Gas 
Rain Coats Bonds Oil 
Suits Costs Repair 
Shirts Witnesses 
Ties Accounting 
Underwear Household equip- 
Sox ment 
Shoes Appliances 
Overshoes, etc. Radio, Television 
Casual Household 
Night clothes Dishes 
Silverware 


Transportation 


Lunches 
, se ; = 
Clothes, Male Publications 


Miscellaneous 
Hair Cuts 
Jeauty Shop 
Tailoring 
Laundering 


Household Help 
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Similarly, a problem is presented in the 
ascertaining of net worth facts. From a 
study of some of the many cases dealing 





A. Form 


Item 
Cash Checking Accounts 
Savings Accounts 
Personal Clothing 


Business Accounts Payable 
Notes Payable 
Property Mortgages 


B. Items 


Cash 
Checking Accounts 
Savings Accounts 
Savings & Loan 

Associations 

Utility Deposits 
Safe Deposit Box 
Person 
Safe, Business 
Safe, Personal 
Spouse’s Possessions 
Contract Deposits 
Other 

Personal 
Own Clothing 
Spouse’s Clothing 


Dependents’ Clothing 

Automobile 
Securities 

Bonds (United States) 

Bonds, State or Local 

Bonds, Corporate 

Stocks, Common 

Stocks, Preferred 

Notes 

Certificates 

Other 


Business 
Accounts Payable 
Notes Payable 
Mortgages 
Other 

Property 
Mortgages Payable 
Repairs, etc. 
Repairs Financed 


Depreciation 


Alternatives in Computation 


Assets at Cost 


Acquisition 


Liabilities 


Assets 


Furniture (Home) 


Hand Tools 

Hobby Equipment 

Clothes Dryer 

Clothes Washer 

Clothes Ironer 

Refrigerator 

Kitchen Utensils 

Dishes 

Glassware 

Silverware, Table 

Silverware, Serving 

Table Linen 

Kitchen 

Dining Room 

Table Lamps 

Living Room 

Radio 

Television 

Record Player 

Books 

Records 

Ornaments 

Bed Room 

Bed Linen 

Towels 

Blankets 

Porch 

Backyard 

Toys 

Liabilities 

Contingent 

Claims Presented 

Claims in Suit 

Judgments Payable 

Liens Payable 


Income 


with net worth computations, the following 
check list, as a starting point, is submitted: 


Disposition 


Realty 
Lands 
Suildings 
Improvements 


Business 
Furniture 
Capital Inventory 
Inventory 
Equipment 
Supplies 
Prepaid Costs 


Nonbusiness 


Loans Receivable 


Family 
Utilities Payable 
Installment Loans 
Installment Purchases 
Stores Payable 
Notes 
Loans 
Gifts 





The bank deposit-withdrawal and ex- 
penditures approach involves not so much 
ascertaining the basic facts as ascertaining 
secondary 
example, 


facts or tor 


the funds or their 
ownership. In such cases, the need is not 


explanations, as 
sources of 


so much for a check list as such, as it is for 
a format of assembling information which 
will eventually result in narrowing the field 
of required explanation. As a possible basic 
approach, the 
gested: 


following formats are sug- 


A. Bank Deposits 


(Items chronologically) 


Deposit 
Amount 


Soure 


Withdrawal 
Payee 


Amount Purpose 


B. Expenditures 


Article Cost 


Form of Payment 


(Cash or check) 


C. Computation on Expenditures 


Acquisitions 

3onds 

Property 

Living Cost 

Taxes Paid 
Funds 
Prior Accumulation 
Decrease Bank Balance 
Reported Income 
Gifts 


Available 


Loans 


Excess Funds or Deficit in Income 


This leaves the business index problem. 
This actually involves only one problem— 
what index where to find it. The fol- 
lowing situation (handled by the author) is 
given to illustrate one approach to the prob- 
lem. A taxpayer operated a small meat 
market and kept records admittedly incom- 


and 


plete. The following steps were used: 


(1) Book receipts on a 
were first scheduled. 


per week basis 


(2) Bank deposits were then scheduled. 
(3) The excess or deficit of receipts to 
deposits were computed. 


(4) Weekly 


ascertained. 


cash payments were then 


(5) The cost of goods purchased for sale 
was checked out and scheduled. 


(6) Personal and 
ascertained with use 


living expenses 
of the check list. 


were 


(7) Checks issued were analyzed and per- 
sonal items ascertained. 


(8) The following formula was then ap- 
plied: 


(a) Total bank deposits; 


(b) Plus cash payments business; 
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Total 


(c) Plus cash payments personal (check 


list total less total of checks issued there- 
Total represents gross sales; 

(e) Deduct cost of goods; 

(f) Result is gross profit. 


These results were then compared to an 
index (in this Dun & Bradstreet 
survey entitled “Cost of Doing Business— 


Meat Markets”) and to the figures shown 


case, a 


on the return. Using the percentages re- 
sulting, after negotiation, a percentage of 


sales over costs was agreed upon; 


sales were thus computed therefrom. 


PTOSS 


All of these approaches result in a figure 
called net taxable income. The cases studied 
do not show a real uniformity in computing 
the resultant tax deficiency, probably due to 
the variety in handling item details in the 
resulting computation. The following is 
believed to represent a proper approach to 
the computation: 

(a) Net taxable income; 

(b) Deduct statutory deductions or 
tional standard deduction (Code Section 

(c) Deduct exemptions; 


(d) Income subject to tax; 
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(e) Tax thereon 


gain or loss); 


’ 


(adjusted for capital 

(f) Tax reported or paid; 

(g) Deficiency or overpayment. 

(See Gus Mackris, CCH Dec. 19,403(M), 
12 TCM 9 (1953); Clara M. Schneider, CCH 
Dec. 19,379(M), 11 TCM 1232 (1952).) 

Note that depreciation should have been 
taken into account in the original compu- 
tation before ascertainment of the proposed 
net taxable income. 

This brings us to one of the biggest prob- 
lems being evidenced in the racket cases. 
The use of the net worth method and the 
use of another method, such as “expendi- 
will produce substantially different 
results; the reason is that “net worth” is 
income and “expendi- 
is dealing with gross receipts. This 
difference was pointed out in James P. Mc- 
Kenna, CCH Dec. 127, 1 BTA 326; Christian 
H. Droge, CCH Dec. 9617, 35 BTA 829; 
Olson v. U. S., 51-2 ustre J 9468, 191 F. (2d) 
985 (CA-8). The greater potential of “net 
worth” in ascertaining the probable state of 
tax facts is thus illustrated. 


good 


99 
tures, 


dealing with gross 


” 
tures 


It is always to ascertain the facts 
but such ascertainment is only the beginning, 
not the end, of the problem. The facts must 
be presented in a so that the dis- 
squad leader or appellate 


conferee cannot omit them from the review- 


fashion 
agreeing agent, 
ing authority, or so that the agreeing repre- 
sentative of the 


in his 


will be aided 
presentation and his 
agreement will not be reversed on review. 
(A more general discussion was presented 
by the author in “Techniques of Administra- 
tive Tax Litigation,” Taxes—The Tax Mag- 
149.) The fol- 
lowing form is presented for consideration: 
Mr. Allen Allen 

Head, Audit Division 

Officé of Director of Internal Revenue 
Pittsburgh, Pa 


government 


own internal 


azine, February, 1953, page 


Re: Carter Carn 
Boston, Pennsylvania. 


Attention: Ben Bones. 


Submission on Audit 


In connection, with the investigation and 
re-audit of the income tax return, filed by 
the above-named taxpayer for the taxable 
1948, 1949 and 1950, I submit the 
materials detailed below: 


years 


I. Net Worth Computations 
A net worth computation and exhibits are 


attached hereto as Schedule A. The amounts 


Alternatives in Computation of Income 


set forth thereon are from the 


sources: 


following 


(1) Cash on Hand—Originally computed 
by revenue agent. 
(2) Cash in Bank—Statement of David 
Doe, accountant, and bank statements. 
(3) Cost of Real Estate: 
(a) 207 North 163rd Street—Settlement 
sheet. 
(b) Baltimore Street—Settlement sheet. 
(c) Chester Pike—Settlement sheet. 
(d) 259 Lancaster 
sheet. 
(e) 1415 Church Place—Predecessor’s 
return, less improvements assumed. 


Road Settlement 


(f) Home—Statement of taxpayer. 


(4) Improvements to Real Estate: 
(a) 207 North 163rd Street—Checks 
attached. 
(b) 58 
tached. 
(c) 1415 Church 


predecessor’s return. 


Jaltimore Street—Checks at- 


Place—1949 from 


(5) Mortgage Liabilities—Letters from 
the mortgagees and actual second mortgage 
on 259 Lancaster Road. 
(6) Loans—Documented as follows: 
(a) William Williams—Actual 
with statement of payee. 
(b) Sam Sams—Testimony of taxpayer, 
December 27, 1951, page 13. 


note 


(c) Frank Franks—Testimony of tax- 
payers, December 27, 1951, page 14. 

(d) Sidney Salt—Statement of 
payer. 

(e) Nathan Nathan, debt of 1949—Was 
previously checked out so no additional 
material is supplied thereon. 


tax- 


(7) Cost of Living—Statement of 
payer and schedules. 


(8) Returned Income and Adjustments 
—Retained copies of tax returns. 


tax- 


II. Bank Account—Receipts 
and Disbursements 
There is attached hereto as Schedule B 
a recompilation of the deposits into, and 
withdrawals from, the bank account of tax- 
payer with statements covering the missing 
checks. Allocations have been made on the 


basis of information supplied by the tax- 
payer or apparent on the fact of the checks. 


IIl. 


There were complete books and records 
covering the real estate in New York (see 
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statements of Robert Roberts and Lawrence 
Loos which, I understand, were examined 
by Revenue Agent Bones on the original 
audit and which are 
(see statement of 


no longer available 


taxpayer). 


IV. General 


There are attached, as Schedule C, state- 
ments of William Moose and the taxpayer 
giving the general background and history 
of the transactions involved. There is also 
attached, as Schedule D, a statement show- 
ing property transactions of record of the 
parties. 


Statement on Submission 


As representative of the taxpayer, this 
submission is made of all of the information 
which has come into the possession of the 
undersigned and, to the best knowledge of 
the undersigned, constitute a complete dis- 
closure of the affairs of the taxpayer. The 
undersigned has not knowingly received 
any information requiring any answer not 
herein contained. 


It is requested that you call upon the un- 
dersigned in the event that this information 
is not deemed complete or sufficient for the 
computation of the correct tax liability of 
the taxpayer. 


When this information, together with all 
information previously supplied, has been 
examined and collated, an oral conference is 
desired for the purpose of terminating the 
investigation. 

Respectfully submitted, 


In connection with the use of such form, 
the following comments are made: 


(1) Addressee: should always be the 
appropriate division head, as for instance: 
Mr. John Johns 
Head, Audit Division 
Office of Director of Internal Revenue 
Buffalo, N. Y. 

or 
Mr. William Williams 
Head, Appellate Division 
Office of District Commissioner of Internal 

Revenue 

Philadelphia, Pa. 


(2) Attention: should always be directed 
“For the attention of” the representative of 
the Bureau who is directly handling the 
case. 


(3) Title: should disclose the exact status 
of the matter at the time of submission as 
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“Submission on Audit” or “Offer to Close 
on Merits” or “Supplement to Previously 
Furnished Information.” 


(4; Supplementary documents: A request 
for the return of any original documents 
submitted when the action on the submis- 
sion is completed should be included. Other- 
wise, such documents may not be available 
for trial preparation when needed. 


(5) Execution: The should 
be executed by the representative of the 
taxpayer and not by the taxpayer himself. 
This is to help forestall the use of any state- 
ments for cross-examination on trial, should 
the matter reach that point. This is just 
in case some potentially harmful misstate 
ment is inadvertently made, and is true even 


though 


submission 


negotiations with the Bureau are 


not admissible in evidence. 


While this whole paper 
upon the present racketeer case investiga- 
tions, it must be pointed out that the 
proaches therein used may just as ea 
used against: 


has been based 


(1) Professional men who receive cash 


lees. 


(2) Small 
entry books which are of questionable ac- 
curacy. 

(3) Wage 


sources of income. 


businessmen who use single 


earners with other possible 


(4) Businessmen with double-entry books 
where there is a suspicion of inaccuracies 


or evasion. 


(5) Public officials where there is a sus- 
picion of receipt of gratuities. 


It must always be remembered that Ca- 
pone v. U. S., 2 ustc J 786, 51 F. (2d) 609 
(CCA-7), was a forerunner of Schenk v. 
U. S., 42-1 7 9363, 126 F. (2d) 702 
(CCA-2) and Malone v. U. S., 38-1 ustTc 
{ 9032, 94 F. (2d) 281 (CCA-7), It is al- 
ways incumbent, therefore, upon repre- 
sentatives of the taxpayer to be vigilant in 
forcing proper techniques to avoid oppres- 
sion in the guise of revenue collection. A 
case very much in point is Raymond L. 
Klinck, CCH Dec. 19,378(M), 11 TCM 


1224 (1952), where the government’s im- 


USTC 


proper approach resulted in both an acquittal 
of criminal fraud and a finding of no defi- 
ciency in either tax or fraud penalty. Ot 


equal note is William Loneal Drake, CCH 
Dec. 19,278(M), 11 TCM 1086 (1952), where 
the government’s computation was dis- 
proved by a proper net worth approach. 


[The End] 
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This Survey Will Enable You 
to Act in Accordance with 


the Precise Rules of This Court 


Practice and Procedure in the Tax Court: 
Some Suggestions on Tax Court Trial Work 


By JOSEPH BERMAN and DANIEL S. BERMAN, Members of the New York Bar 


This article is reprinted, with 
permission, from the Winter, 1953 issue 
of the Temple Law Quarterly. 


ita \LS to the Tax Court of the 
f\ United States generally are based on 
deficiency determinations by the Bureau of 


Internal 


be cer- 
has jurisdiction 


Revenue. Attorneys must 
that the court 
the controversy 


tain Ove! 
Its jurisdicti mal require 


ments are rigid as to time and form. 


Great care should be exercised in plead- 
ing and proving the facts required to confer 
jurisdiction upon the Tax Court. The court 
is not one of jurisdiction and a 
technical slip may result in a dismissal at a 
time when the statute of limitations de- 
other forum. 


general 


prives one Of any 


The federal tax system is basically one of 
self-assessment. It is the taxpayer’s duty 
to determine and pay 
law when due. 

The 


court but an ine 


the taxes imposed by 


Tax Court is not a 


} 


constitutional 
ependent agency or admin- 
istrative tribunal in the branch 
of the gov Its function, however, 
is pre-eminently judicial. The proceedings 


executive 
ernment 


before it take the form of a trial, and ap- 


1 Old Colony Trust Company v. Commissioner, 
1 ustc § 408, 279 U. S. 716 (1929); Helvering v. 
Rankin, 35-1 usre {§ 9343, 295 U. S. 123; Pierce 
Oil Corporation, CCH Dec. 8931, 30 BTA 469 
(1934); Code Sec. 1111; J. Berman, ‘‘Fifty Years 
of Development of Federal Income Taxes,’’ 56 
Dickinson Law Review 410 (1952). 

2 Tyson v. Commissioner, 3 ustc 7 1135, 66 F. 
(2d) 160 (CCA-7, 1933). 


Tax Court Trial Work 


must be taken 
appeals. It is 
16 judges appointed by the 
President, with the consent of the Senate, 
for overlapping terms of 12 years. It was 
created to correct defects in the handling 
of tax litigation. Prior to 1924, an appeal 
by the from the 
additional taxes by 
only to the 

which 
of Internal 


peals from its decisions 
directly to the courts of 


composed of 


taxpayer assessment of 
the Commissioner lay 
Committee on Appeals and 
was a part of the Bureau 
If the taxpayer de- 
sired an independent review of the Com- 
missioner’s determination, he 


Review 
Revenue 


was compelled 
to pay his taxes and then sue for a refund 
in the courts. this was cumber 
; created the Board of Tax 
the Tax Court) so that tax 
secure an independent review 


Jecause 
some, Congress 
Appeals (now 
payers could 
of the Commissioner’s determination before 
paying the tax.’ 

The Tax Court is a court of limited 
jurisdiction with powers prescribed by Con- 
gressional act.’ Its jurisdiction is confined 
to the reviewing of deficiencies, determined 
by the Commissioner, in income taxes, ex- 
(including the 
1940), estate and gift taxes 
the unjust enrichment tax, war profit taxes, 
and excess profits liability on naval con 
tracts under the Vinson Act? In addition, 
by special jurisdiction 


cess profits taxes excess 


profits tax of 


legislation, it has 


Aldine Club, CCH Dec. 264, 1 BTA 710 (1924); 
S. M. 2206, III-2 CB 278 (1924); Code Sees. 1101, 
732, 729 (a) and 702; Sophie Jaski, CCH Dec. 
11,619, 43 BTA 321 (1941): Binghampton Candy 
Company, CCH Dec. 11,621, 43 BTA 327 (1941) 
Foster Wheeler Corporation, CCH 10,730 
40 BTA 1 (1939) 


Dec 





over 
Board of 


cases, before the 
Review, over refund claims for 
processing taxes under the Agricultural Ad- 
justment Act, and the redetermination of ex- 


cess profits on renegotiation of war contracts.‘ 


formerly brought 


The 1950 Revenue Act extended its juris- 
diction to income taxes, imposed on estates, 
trusts and individuals in Puerto Rico.® 


A prerequisite to the court’s jurisdiction 
is the Commissioner’s determination of a 
deficiency for a particular period of taxable 
years and the mailing of a notice of such 
determination to the taxpayer. This is done by 
sending a “90-day letter” by registered mail.° 

The burden of establishing the 
tion of the 


jurisdic 
taxpayer, and, 
if the essential jurisdictional facts are not 
shown, the Tax Court, on its motion, must 


f lack of 


court is on the 


dismiss the entire proceeding for 
jurisdiction.’ 


In a case where there was a net over- 
assessment arising out of a World War II 
excess profits tax and a deficiency in income 
tax, the Tax Court held that it did not have 
jurisdiction over the overassessments but 
decided to accept jurisdiction as to the de- 
ficiency in income tax. The court reasoned 
that the two taxes were separate for juris- 
dictional purposes and that the determina- 
tion of a 


deficiency is an indispensable 


to its jurisdiction.® 
held 
consider 
profits tax issues, where 
merely 


prerequisit¢ 
The Tax Court 
jurisdiction to 


that it 
“general” 
the Commissioner 
disallowed a claim for a refund 
based on the relief provisions of Section 722. 
But the Appeals for the Sixth 
and Seventh Circuits overruled this decision 
They held that the Tax Court had juris- 
diction to correct the Commissioner’ 


has had no 


excess 


Courts of 


s failure 
to allow a refund under Section 722, and 
that its jurisdiction is not limited to Section 
722 cases. It would appear, therefore, that 
the Tax Court may 


consider all excess 


profits tax issues raised by the pleadings 


41942 Revenve Act, Sec. 510 and 1943 Rev- 


enue Act, Sec. 701 

5 Code Sec. 3811, as amended by the 1950 Rev- 
enue Act, Sec. 22 (1). 

* Forest Glen Creamery Company, CCH Dec. 
9151, 33 BTA 564 (1935), rev'd, on another point, 
38-2 ustrc § 9398, 98 F. (2d) 968 (CCA-7), cert. 
den. 306 U. S. 639 (1939); Roger J. Williams, 
CCH Dec. 17,145, 13 TC 257 (1949); S. M. 2538, 
III-2 CB 286 (1924) 

‘Herbert Brush Manufacturing 
CCH Dec. 6770, 22 BTA 646 (1931). 

® Union Telephone Company, CCH Dec. 10,969, 
41 BTA 152 (1940); Will County Title Company, 
CCH Dec. 10,536, 38 BTA 1396 (1938); Hobbs 
Western Company, CCH Dec. 11,403, 43 BTA 45 
(1940): Pioneer Parachute Company, Inc., CCH 
Dec. 14,134, 4 TC 27 (1944). 
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before it. A decision in the First Circuit 
makes it clear that the Commissioner has 
since acceded to this rule. The First Cir 
cuit, on the Commissioner’s admission of 
error, remanded the case in point to 

Tax Court for decision on both Section 

and other World War II 


issues.” 


excess 


Jurisdiction cannot be conferred upon the 
Tax Court by agreement of the parties, un- 
less the jurisdictional requirements of the 
statute are met. The enabling statute never 
vested the court with equitable jurisdiction 
and, therefore, the court may not allow 
equitable recoupment. Nor can the court 
permit a loss deduction in a year subsequent 
to the year in which the loss was incurred 
on the ground that the taxpayer 
aware of his until succeeding 
The court has no jurisdiction to 
warrants for distraint cannot 
motion for an stay 


was not 
loss years. 
enforce 
grant a 
enforcement 
If a warrant for dis- 
traint has been illegally issued, application 
must be made to a United States district 
court in order to enjoin its enforcement.” 


and 
order to 


of such a warrant. 


The court cannot construe abstract pro- 
revenue act, and, even by 
agreement of the parties, cannot determine 
abstract questions upon assumed facts. There 
must be before the court a real controversy, 
the facts of which 
bona 


visions of a 


must be established 
fide stipulation or by 
actual evidence. The court has no statutory 
authority to pass upon a computation of a 
hypothetical amount which is without sub 
stance and which may not be 
collected. The court 


either by a 


assessed or 
has ruled that it will 
not pass on pure questions of law where 
the facts presented are insufficient to allow 
it to dispose of the issue raised even though 
such a decision is sought by stipulation of 
the parties. But, if the court has jurisdic- 
tion, its determination of a question of fact 
must be sustained on appeal where it is 
supported by substantial evidence.“ The 





® Mutual Lumber Company, CCH Dec. 18,124, 
16 TC 370 (1951); Packer Publishing Company, 
CCH Dec. 18,646A, 17 TC 882 (1952); H. 
Fendrich, Inc. v. Commissioner, 51-2 ust 
{| 66,024, 192 F. (2d) 916 (CA-7). 

10 National Bank of Commerce, CCH Dec. 9259, 
34 BTA 119 (1936): Accessories Manufacturing 
Company, CCH Dec. 4060, 12 BTA 467 (1928); 
Commissioner v. Gooch Milling & Elevator Com- 
pany, 43-2 ustc { 9673, 320 U. S. 418; Roger J 
Williams, cited at footnote 6. 

1 New England Trust Company (Slack Estate), 
CCH Dec. 4331, 13 BTA 380 (1928); Hmanuel 
Cohen, CCH Dec. 6276, 20 BTA 647 (1930); West 
Town State Bank, CCH Dec. 8949, 32 BTA 531 
(1935); James R. Parkey, CCH Dec. 5144, 16 
BTA 441 (1929); O’Dwyer v. Commissioner, 40-1 
ustc { 9371, 110 F. (2d) 925 (CCA-5). 
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The Tax Court, the authors say, is a 
sophisticated forum of ‘‘specialists.”’ 


court has no jurisdiction to determine the 
liability of the parties on a bond.” 


The Tax Court, in redetermining the 
amount of a deficiency, however, may deter- 
mine a larger deficiency than that set forth 
in the deficiency notice, provided the Com- 
missioner asserts a claim for the increase 
The 
definite ly 
A claim for an 
increased deficiency on one ground will not 
support a finding by the court for an in- 
creased totally different 
The Commissioner’s claim for an 


before or at the hearing or rehearing. 
Commissioner’s claim must be 


made, not merely inferred. 


deficiency on a 
ground.” 
increased deficiency may be made at any 
time during the proceedings, 
final decision. But the 
Court to 


prior to the 
power of the Tax 
claim will not be ex- 
ercised unless a reasonable opportunity has 
been given to the taxpayer to oppose it. 
The Commissioner must make any claim for 
an increased deficiency to the Tax Court, 
rather than by way of an additional assess- 
ment, and this must be done 
Court decides that case.* 
before 


receive the 


before the Tax 
In weighing the 
deciding to file a petition, a 
study should be made of past returns for 
open years in order to determine the pos- 
sibilities of other deficiences, and, also, of 
the returns for closed years to uncover any 
inconsistencies of position. 


The power to 
impose additional penalties not imposed on 
the original where the 
claims them before the 

The court can determine 
whether the taxpayer’s return shows a fals« 


tacts 


Tax Court, also, has the 


assessment, Com- 


missioner hearing 
or rehearing. 


or fraudulent understatement of income 


2C, B. Shaffer, 
(1928). 

1% Code Secs. 272 (e), 871 (e) and 1012 (e): 
Ticker Publishing Company, CCH Dec. 12,419, 
46 BTA 399 (1942): Moise v. Burnet, 2 usté 
" 803, 52 F. (2d) 1071 (CCA-9, 1931): Commis- 

v. Fifth Avenue Bank of New York (Bell 
Estate), 36-2 ustc § 9376, 84 F. (2d) 787 (CCA-3) 

4 Code Sec. 272 (e); Gutterman Strauss Com- 
pany, CCH Dec. 687, 1 BTA 243 (1925); Peterson 
& Pegau Baking Company, CCH Dec. 775, 2 
BTA 637 (1925) 

% For a full discussion and cases, see J. 
Berman, ‘‘New Policy Adopted by Internal 
Revenue Bureau in Fraud Cases,"’ 57 Dickinson 
Law Review 61 (1952). 

1% Code Sec. 291; U. 8. v. Erie Forge Company, 
51-2 ustc § 9461, 191 F. (2d) 627 (CA-3); Cheney 
D. Washburn, CCH Dec. 2576, 7 BTA 483 (1927); 
Estate of Genevieve Brady Macaulay, CCH Dec. 
13,754, 3 TC 350 (1944). 
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CCH Dec. 4028, 12 BTA 298 


s.oner 


with intent to evade taxes and whether 
the penalty proposed by the Commissioner 
is proper. The Tax Court will not assert 
a penalty on its own motion except where 
the fraud is clearly proved.” However, the 
Tax Court’s jurisdiction does not extend 
Thus, where the court found 
that there was an overpayment of the estate 
taxes, it had no jurisdiction to decide 
whether petitioner was entitled to a refund, 
with interest from the date of overpayment.” 


to interest. 


The court has no jurisdiction to hear or 
determine an appeal based upon the denial 
by the Commissioner of a taxpayer’s claim 
for a refund of income taxes because this 
However, once a 
is before the court to determine a defi- 
ciency, the court may find an overpayment.” 


involves no deficiency 


case 


Also, where a case is properly before it, a 
withdrawal of the deficiency notice will not 
deprive it of jurisdiction over the tax lia- 
bility for the and the court 
may proceed to find that the taxpayer has 
been overassessed or has overpaid his taxes.” 
The Tax Court cannot decide how an 
overpayment for any taxable year should 
be applied since that is a matter of admin- 
istrative policy. Its function ends once it 
decides that an overpayment was made. 
The court cannot order a refund or credit. 
The proper forum for refund cases is a 
district court or the Court of Claims.” 
Essentially, the Tax Court is a sophisti- 
cated forum of “specialists.” In some in- 
stances, the taxpayer might prefer a broader 
forum which weighs equities in addition to 
a mere application of the statute. Indeed, 
many taxpayers prefer a district court plus 
a jury to find the facts, rather than the 
Tax Court. The choice of the forum is one 
that made by the tax 
early in the litigation. 
by two main 


vears stated 


must be attorney 
He will be guided 


factors: (1) Is the case law 


expounded by one court more favorable 


7% J, Victor Baron, CCH Dec. 11, 1 BTA 13 
(1925). 

1% Code Secs. 322 

1% Ross Bowman, 
(1952) 

2 J. Victor Baron, cited at footnote 17; Code 
Secs. 322 (d), 912 and 1027 (d); Ernest J. Keefe, 
CCH Dec. 18,006, 15 TC 947 (1951); Regs. 111, 
Sec. 29.322-7: Ross Bowman, cited at footnote 
19; Lester H. Cranston, CCH Dec. 2040, 5 BTA 
993 (1927); John W. Anderson, CCH Dec. 4196, 
12 BTA 1111 (1928): George H. Jones, Executor, 
CCH Dec. 9291, 34 BTA 280 (1936): Hstate of 
Genevieve Brady Macaulay, cited at footnote 16; 
Huntington National Bank of Columbus, Ohio, 
CCH Dec. 17,285, 13 TC 760 (1949); Red Wing 
Potteries, Inc., CCH Dec. 11,695, 43 BTA 841 
(1941); Robert G. Elbert, CCH Dec. 13,548, 2 
TC 892 (1943). 


(d), 912 and 
CCH Dec. 


1027 (d). 
18,583, 17 TC 681 





than the others? (2) Have similar cases 
fared better before the Tax Court or before 
a district court plus a jury? 

It is important to note that, although 
an action is pending in a United States 
district court, or the Court of Claims, for 
the recovery of an overpayment of taxes, 
the Tax Court still will take jurisdiction if 
a deficiency letter is issued. The Tax Court 
has concurrent jurisdiction with a district 
court or the Court of Claims, and the court 
which first reaches the case on its calendar 
will try it.” But the Tax Court has no 
jurisdiction over a petition filed by a dis- 
solved corporation.” 

The Tax Court has the statutory power 
to prescribe rules of practice and procedure. 
But the rules of evidence applicable to 
the courts of the District of Columbia in 
pre-1938 equity proceedings govern in the 
Tax Court." The court is independent of 
the Treasury. Therefore, the right to prac- 
tice before the Treasury does not entitle 
one to practice before the Tax Court. It 
has its own attorneys, certified 
public accountants and others who are per- 
mitted to practice. The court requires that 
its practitioners be individuals of proper 
character who are qualified to perform 
such The Tax Court can deny 
admission, or suspend or disbar any indi- 
vidual after a fair investigation, with such 
notice, hearing and opportunity to answer 
as would constitute due process within the 
provisions of the Constitution.” Attorneys 
admitted to practice and members in good 
standing in the highest court of any state 
or territory, the District of Columbia, or of 
the Supreme Court of the United States 
may be admitted to practice before the Tax 
Court upon submission of a current certifi- 
cate from the clerk of the highest court of 
the jurisdiction in which they are admitted. 
However, the Court of Appeals for the 
Sixth Circuit has held that the Tax Court 
cannot refuse to hear a motion to postpone 
a taxpayer’s hearing, made by an attorney 
licensed to practice before the Treasury 
Department and the highest court of his 
state and the federal district court of the 
district in which the Tax Court was sitting, 
even though the attorney was not admitted 
to practice before the Tax Court.” 


roster of 


services. 


Time Is of the Essence 


An action in the Tax Court is commenced 
by a petition filed within 90 days after the 
deficiency notice is mailed to the taxpayer 
by the Commissioner of Internal Revenue. 
If the ninetieth day is a Saturday, Sunday or 
a legal holiday in the District of Columbia, 
the petition may be filed on the next day.” 
Where there is proof of the mailing of a 
petition, properly wrapped, stamped and 
addressed with ample time for delivery in 
due course of mail, a presumption of receipt 
is created which overcomes the presumption 
of the correctness of the Tax Court’s 
receipting stamp. In the absence of evi- 
dence that the petition was actually received 
on the date stamped, the presumption com- 
pels a finding that the petition was received 
in the due course of the mail and was timely. 


If the delay was due to the fault of the 
Post Office or the Tax Court’s mail room 
employees, this fault obviously should not 
be permitted to deprive the taxpayer of his 
day in court. The Court of Appeals for the 
Eighth Circuit reversed the Tax Court and 
reinstated a petition, stamped received on 
the ninety-first day after the mailing of a dis- 
allowance of a claim for Section 722 relief. 
The court stated “that the dismissal of its 
petition left petitioner without a day in 
court through no fault of its own.”™ It is 
apparent that the Tax Court sometimes 
construes its jurisdictional requirements with 
“vindictive rigidity.” 
October 21, 
individual 


Since 1942, a notice to an 
outside the United States and 
the District of Columbia permits 150 days 
for appeal to the court instead of 90 days. 
This longer period applies even though the 
taxpayer’s last known address is in the 
United States, provided the taxpayer is 
actually living outside of the United States 
at the time. Mere absence on a short busi- 
ness trip or holiday is insufficient. Where 
the taxpayer temporarily in South 
America on a confidential war matter, a 
petition filed 92 days after the mailing of 
the notice was not timely. 


was 


In another case, 
the petition was held to be timely though 
filed 149 days after notice was mailed to 
a New York address, when it was shown 
that the taxpayer had continuously resided 





tC. A. O’Meara, CCH Dec. 3729, 11 STA 101 
(1927), rev'd, on other grounds, 1 ustc {% 425, 34 
F. (2d) 390 (CCA-10, 1929); James H. Ellis, CCH 
Dec. 17,558, 14 TC 484 (1950) 

22 Union Plate & Wire Company, CCH Dec. 
5566, 17 BTA 1229 (1929); S. W. Pike Seedsman, 


Inc., CCH Dec. 11,312, 42 BTA 1017 (1940); 
Georgia Stevedoring Company, CCH Dec. 10,824, 
40 BTA 611 (1939). 
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7% Code Sec. 1111. 

24 Goldsmith v. United States Board of Tax 
Appeals, 1 ustc J 164, 270 U. S. 117 (1926) 

% Thomas v. Commissioner, 51-1 ust 
185 F. (2d) 851 (CA-6). 

26 Code Sec. 272 (a). 

21 Arkansas Motor Coaches Limited, Inc. v. 
Commissioner, 52-2 ustc { 9400, 198 F. (2d) 189 
(CA-8). 
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in France and England for two years pre- 
vious to the time the notice was mailed.” 

Nevertheless, petitions were held not to 
be filed in time when they were not re- 
ceived within the 90-day period in spite of 
the fact that this was caused by a delay 
in the mails.” The petition should be mailed 
is actually received by the court 
before the close of business on the ninetieth 
day. The Court is open for business 
from Monday through Friday from 8:45 a. m. 
to 5:15 p. m. 

An original and four copies of the peti- 
tion either printed or typewritten must be 
filed with the Court in Washington 
and a fee of $10 paid upon filing. If no 
the court will dismiss the peti- 
tion for failure to comply with the rules. 


so that it 


Tax 


Tax 


fee is paid, 


Petition 


The should contain statements 
showing the court’s jurisdiction, the amount 
of the deficiency, the alleged errors in the 
Commissioner’s determination and the facts 
on which the taxpayer relies to obtain the 
relief demanded.” In the 
the petition must include 
error as to 


petition 


fraud, 
an assignment of 
The statement of 
facts should set forth all the material facts 
which, if true, would establish the 
The Tax Court have 
the power to remedy defects, and will not 
consider issues raised for the first time in 
briefs filed subsequent to a hearing. A peti- 
tion must 


case of 


such issue. 


taxpay- 


er’s case. does not 


have a prayer for the desired 
relief and must be verified by the taxpayer.” 
If the outside of the United 
States, or is a nonresident alien, his attor- 
ney-in-fact may verify the petition and 
submit it with a copy of his power of 
attorney. Attached to the petition must be 
a copy of the 


panied by a 


taxpayer 1S 


notice of deficiency accom- 
statement pointing out the 
the Commissioner. The petition 
points on which the 


errors of 


should cover all the 


2% Rebecca 8. 
TC 747 (1949). 

* Tax Court Rules 1 
missioner, 36-1 usTc 


Hamilton, CCH Dec. 17,283, 13 


and 7; Poynor v. Com- 
#9170, 81 F. (2d) 521 
(CCA-5): Prospero v. Commissioner, 49-2 ust: 
9 9351, 176 F. (2d) 76 (CA-9); Lewis-Hall lron 
Works v. Blair, 1 ustrc § 271, 23 F. (2d) 972 
(CA of D. C., 1228), cert. den. 277 U. S. 592 
(1928). 

3° Tax Court Rules 4-11, 18-21, 31, 35 and 50. 

%1 Gutterman Strauss Company, cited at foot- 
note 14; Hotel de F'rance Company, CCH Dec. 
22, 1 BTA 28 (1924): North American Coal Cor- 
poration, CCH Dec. 8555-F, 28 BTA 807 (1933). 

*'Tax Court Rules 7 and 21; Louis Halle, 
CCH Dec. 15,243, 7 TC 245 (1946), aff’d on other 
issues, 49-1 ustc 9 9295, 175 F. (2d) 500 (CA-2); 
Burnet v. First National Bank of Fresno, 2 ustc 
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taxpayer relies to prove that there is no 
deficiency.” 


Commissioner's Answer 


The clerk of the court, after receipt of a 
petition, serves a copy upon the Commis- 
sioner of Internal Revenue. 
sioner has 60 days in 


The Commis- 
which to file an 
answer, and 45 days within which to move 
with respect to the organics of the petition. 
The answer must fully and completely in- 
form both the taxpayer and the court of 
the nature of the defense. It must admit 
or deny each material allegation of fact 
in the petition. It also should set forth a 
statement of facts upon which the Com- 
missioner relies for defense or affirmative 
relief, or to sustain any issue on which 
the Commissioner has the burden of proof. 
The answer have to be verified 
but must be signed by the Commissioner 
or his attorney. 


does not 


A copy of the answer is 
served by the clerk of the court on the 
taxpayer or his attorney.” Where the an- 
swer and this is the only 
issue Tax Court, the taxpayer 
must file a reply denying the allegations 
within 45 days after the mailing of the 
answer by registered mail. Otherwise, the 
Commissioner’s motion for judgment on 
the pleadings will be granted.” 


The denies the facts 
alleged in the answer or presents more facts 
on which the taxpayer relies as a defense 


against the affirmative contentions made by 


fraud 
before the 


alleges 


reply admits or 


the Commissioner. The reply may not raise 
new upon which the taxpayer asks 
for afhrmative relief. It must be signed 
by the taxpayer or his attorney and need 


not be verified, unless the court orders it, 


issues 


or unless good cause is shown by the Com- 
missioner. An original and four copies must 
be filed, and the clerk of the court serves 
a copy of the reply upon the Commissioner.” 


7 656, 46 F. (2d) 631 (CCA-9, 1931), cert. den. 


283 U. S. 846 
CCH Dee 


33 


(1931); George James Nicholson, 
13,851, 3 TC 596 (1944). 
Tax Court Rules 14-17 and 32. 

* Tax Court Rules 17 and 18, and see footnote 
35 for case citations. 

% Tax Court Rules 14 and 15; #. J. 
CCH Dec. 68, 1 BTA 156 (1925); Shults Bread 
Manufacturing Company, CCH Dec. 3423, 10 
BTA 268 (1927), 1 usre § 439, 37 F. (2d) 442 
(CA of D. C., 1929), cert. den. 281 U. S. 731 
(1929); Sam Greengard, CCH Dec. 2913, 8 BTA 
734 (1927), aff'd 29 F. (2d) 502 (CCA-7, 1928); 
F. O. Statler, CCH Dec. 7859, 27 BTA 342 
(1932); Charles H. Mitchell, CCH Dec. 9042, 32 
BTA 1093 (1935), aff'd 38-1 wsre { 9152, 303 
U.S. 391 


Barry, 
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Motions 


The following are some of the 
which may be made: 


motions 
(1) to dismiss; (2) 
for a better statement of a claim or de fense; 
(3) to amend pleadings; (4) to secure an 
extension of time; (5) to issue a subpoena; 
(6) for a rehearing; and (7) for an order 
that undenied allegations of fraud in the 
Commissioner’s answer be deemed admitted. 
An issue as to the amount of tax liabil- 
ity cannot be raised by motion; it can 
only be raised in the original petition or 
by proper amendment of it Motions 
should be timely, in writing, and, of course, 
should follow the rules of the court as to 
form. Contested motions are generally 
placed on the motion calendar in Washing- 
ton for argument. The parties will be noti- 
fied not less than 15 days before the date 
set for argument. The parties need not 
appear in person but may file briefs instead 
The filing of a will not 
the hearing.” 


motion postpone 


Amendments to Pleadings 


Before an answer is filed, the 
matter of 
is filed, amendment can 
with the Commissioner’s 


leave of the 


petition 
may be 
After an 
be made 


amended as a 
answer 


course 


only 


consent or with 


Tax Court 


The Tax Court, in its discretion, may per- 
mit an amendment of any of the pleadings. 
The amendment may include a new assign- 
ment of error or may conform the pleadings 
to the proof. 


A motion for amendment can 
be made at any 


of the hearing.” 


The Commissioner may raise a claim of 
fraud by amendment of his answer. At 
times, motions are granted ex parte; at other 
times, they are set down for a hearing. 
Permission to amend wt! not be granted at 
the hearing if the other party has had no 
opportunity to prepare his defense in ad- 
vance of the hearing.” One such contro- 
versy arose when the Tax Court considered 
a capital certain bank 
After hear- 
moved to 
account a 


time before the conclusion 


loss sustained on 
stock owned by the taxpayer. 
ing and decision, the taxpayer 
amend his petition to take into 





capital loss carry-over based on a loss on 
the same stock. The Court of Appeals for 
the Fourth Circuit held that the Tax Court’s 
denial of the amendment was an abuse of 
discretion. It felt that the Tax Court, hav- 
ing considered the obliged to 
consider its effects on the years in question 


loss, was 
on a capital loss carry-over. The decision 
of the Tax Court was reversed and re- 
manded for consideration on this point.” 
(A motion to amend after hearing and deci- 
sion apparently will be permitted.) 

The Court can award damages to 
the United States up to $500 whenever a 
proceeding is brought by a taxpayer for 
the sole purpose of delay. This penalty is 
assessed at the same time as the deficiency 
is determined and 


Tax 


must be paid, on notice 
and demand from a collector, as part of 
the tax 


Hearing 


Both the taxpayer and the Commissioner 
are given an opportunity to be heard in 
any proceeding instituted before the 
Court.” The principal office of the court 
District of Columbia The Ta» 
any of its divisions, may sit at 
any place within the United States. The 
Tax Court has the power of creating divi 

The chief 
judge has divided the court into member 
divisions, each authorized to hear 
cide cases. 


Tax 


is in the 
Court, or 


sions of one or more members. 
and de- 


Once a case is placed on the hearing 
calendar, the parties must receive at least 
15 days’ notice of the time when the case 
will be called for trial. The Tax Court may 
not dismiss a petition without giving the 
taxpayer an opportunity to be heard on 
the argument of the motion to dismiss. The 
hearing contemplates a reasonable oppo1 
tunity to present evidence and argument. 

Neither the taxpayer nor the Commis 
sioner will be given an opportunity to be 
heard before the entire Tax Court en banc 
except upon the order of the Chief Judge 
of the Tax Court. All hearings are public, 
and the testimony, as well as the argument, 
is recorded stenographically. 





* Tax Court Rules 4, 17-21, 30 and 44; Mutual 
Lumber Company, cited at footnote 9; Mazfield 
v. Commissioner, 46-1 ustc {§ 9172, 153 F. (2d) 
325 (CCA-9); Code Sec. 277. 

*t Tax Court Rule 17. 

% International Banding Machine Company v. 
Commissioner, 2 wustc { 461, 37 F. (2d) 660 
(CCA-2, 1930); Commissioner v. Erie Forge 
Company, 48-1 vustrc { 9204, 167 F. (2d) 71 
(CCA-3); U. 8. v. Brie Forge Company, cited at 
footnote 16: Fisher v. Commissioner, 45-1 vustc 
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§ 9320, 149 F. (2d) 540 (CCA-7); Estate of Frank 
M. Archer, Sr., CCH Dec. 12,570, 47 BTA 228 
(1942); Code Sec. 1117 (g). 

* Cooper v. Commissioner, 
197 F. (2d) 951 (CA-4). 

# See, generally, Administrative Procedure in 
Government Agencies (Monograph of the Attor- 
ney General's Committee on Administrative Pro- 
cedure), Sen. Doc. No. 10, 77th Cong., 1st Sess., 
Pt. 9, pp. 80-81; Tax Court Rule 1; footnote 1. 


52-2 ust« 


7 9385, 
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The report of any division of the court 
becomes the report of the court, 
unless, within 30 days after the divisional 
‘port is made, the chief judge directs that 
report be reviewed by the court en banc. 
decision of one judge, sitting as a 
reviewed by the chief judge, 
whether it is a report or a 


entire 


ivision, is 
memorandum 
The review is made in order to 
inconsistencies among 
of the individual judges. 


decision. 


avoid the opinions 


Where a case is decided on the facts, or 

a well-settled question of law, a memoran- 
dum opinion will be written. Valuable 
precedents may be found in memorandum 
decisions which may be cited in briefs and 
can be found only in the specialized services 
which report them. A review will be or- 
dered by the chief judge of a divisional 
decision of the case is important, or if a 
lebatable question of law is involved which 
has not been decided previously by the Tax 
Court. The taxpayer apply to the 
chief judge for review if the case involves 
than fact. The 
taxpayer prepared to show that 
the decision is not according to well-estab- 
lished law, or that the legal point involved 
is sufficiently important to warrant review 
by the whole court en banc. A refusal by 
the chief judge to call for a review by the 


whole court 


may 
more a pure question of 
must be 


41 


is ground for an appeal 


~hief judge can designate any attor 


the legal staff ; a commissioner 

im a certain case He 
gs the same 
rules on 


data 
1as He 


way as the Tax 
and other 


authority to 


objections evi- 


and has issue 
s of fact which 


Court. He 
will file with 


makes finding 
Tax 
enter judgment but 
s record a motion for judgment 

h will be voted on by the Tax 


ms taken to his 


reviewable by the 
cannot 
written 
Court 


rulings on proce- 


ral motions, made at the hearing, also are 
eviewed by the court 


Exceptions taken to a commissioner's 
findings of fact are considered by the divi- 
sion of the Tax Court to which the case is 
issigned. Briefs and reply briefs may be 
led by the parties and oral argument will 


‘Code Secs. 1100, 1104 and 1118(b); Halle v 
Commissioner, 49-1 ustc § 9295, 175 F. (2d) 500 
(CA-2);: Harrison wv. Commissioner, 39-2 vustc 
§ 9763, 107 F. (2d) 341 (CCA-6): J. 8S. Rippel & 
Company, CCH Dec. 9795, 36 BTA 789 (1937). 

“ Tax Court Rule 48: Brown & Williamson 
Tobacco Corporation, CCH Dec. 18,133, 16 TC 
432 (1951): Louis M. Roth, CCH Dec. 18,824, 17 
TC 1450 (1952) 

* Tax Court Rule 31: Wilbert Austin, CCH 
Dec. 12, 28, 1 BTA 18 (1924); Owens v. U. 8., 
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be heard on motion, in the discretion of the 
Tax Court division. The first proceeding 
before a commissioner was held in 1951, 
Since then, a number of cases involving 
factual issues, as well as questions of law 
in personal income tax deficiency cases, 
have been heard by commissioners.” 
Stipulations can be entered into between 
taxpayers and the Commissioner settling 
the facts and limiting the issues in dispute. 
Such stipulations are invaluable and can 
save hours of tedious trial. Care in pre- 
cisely drawing the stipulation is obviously 
necessary in order to prevent “stipulating 
yourself out of The stipulation 
should confine itself to a statement of facts 
and should disregard 


court.” 


conclusions of law 
The Tax Court will disregard any attempt 
to limit its 
liability. 


function to decide an issue of 

Stipulations entered into under a 
mistake will be set aside by the 
The stipulation should include all 
facts necessary to the taxpayer’s 
case; otherwise, the stipulation will operate 
against the taxpayer since he usually has 
the burden of proof. It is advisable to 
include a saving clause, providing that 
additional evidence not contrary to the 
stipulated facts can be introduced at the 
hearing.” This weil may if 
inadvertently overlooked 


mutual 
court 
of the 


Save a case 11 


tacts are 


Evidence 


The is required to observe 
the rules of evidence which were applicable 
to the courts of the District of Columbia, 
sitting in equity, before September 16, 1938 
Basically these are the “common law” rules 
of evidence, but i 


Tax Court 


close questions raise in- 


teresting problems 
Generally: 
(1) Hearsay evidence is not admissible 
(2) The parole evidence rule prevails 
(3) The best evidence rule is applied. 


(4) The presumption that the Commis 


sioner’s determination is correct prevails 
The burden of proving that 
the Commissioner is incorrect 


fraud or 


in most cases 


rests 


upon 
the taxpayer. In transferee lia 


49-2 ustc { 9455, 177 F. 
den. 338 U. S. 955 (1929): Ohio 
Dairy Company, CCH Dec. 3034, 8 BTA 1249 
(1927), aff'd 34 F. (2d) 1022 (CCA-6, 1929), 
cert. den. 280 U. S. 588 (1929): Lucius N. Lit 
tauer, CCH Dec. 7354, 25 BTA 21 (1931): 
William E. Seatree, CCH Dec. 7413, 25 BTA 396 
(1932), aff'd 4 usre { 1299, 72 F. (2d) 67 (CA of 
D. C., 1934); La Floridienne J. Buttgenback ¢& 
Company v. Commissioner, 3 ustc { 1052, 63 F 
(2d) 630 (CCA-5, 1933) 


cert 
Clover Leaf 


(2d) 692 (CA-10), 
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A novice in the Tax Court must 
pay special attention to its code 
of evidence and procedural rules. 


bility cases, the burden of proof falls upon 
the government. 

(5) The Commissioner bears the burden 
of proof on new matters pleaded in his 
answer. 

(6) Reports of revenue agents are not 
competent evidence of the facts stated in 
such reports. 

(7) The admissibility of a taxpayer’s 
return depends upon the circumstances of 
the case. 

(8) A taxpayer’s income tax return will 
not be accepted as proof of loss sustained 
on a sale of assets. It is but a self-serving 
declaration.™ 


Miscellaneous 


If a taxpayer has paid a tax and subse- 
quently discovers he has overpaid, he can 
bring suit for recovery in the Court of 
Claims or in a district court. If he loses 
his case before the Tax Court, the Court 
of Claims or a district court, he may appeal 
the decision to the appropriate appellate 
court. The procedure in the Court of Claims 
and in district courts differs in various 
respects from that of the Tax Court. These 
procedural differences should be weighed 
in selecting the forum. Furthermore, the 
case law which binds each of these courts 
differs slightly from the others. The right 
to a trial by a jury exists in a district court 
but not in the Tax Court.® 


Differences in taking evidence and testi- 
mony also should be considered before de- 
termining the court in which suit for refund 
should be brought. 

Actions in district courts are governed 
by the Federal Rules of Civil Procedure 
which are controlling as to all matters of 
porcedure in, 
courts.“ The 


from, district 
Court of Claims has a set of 
procedures and rules that differ from those 
of the Tax Court and from those of the dis- 
trict courts. Furthermore, it has its 
“bar,” to which admission is necessary. 


and appeals 


own 


Conclusions 


(1) The Tax Court is a specialized court 
with limited jurisdiction. In return for 
rigidly following its rules, a trial by ex- 
perts, trained and experienced in compli- 
cated tax problems, is obtained. 

(2) Before selecting the Tax Court, it is 
advisable to investigate the advantages of 
a district court or of the Court of Claims. 

(3) The petition must be drawn carefully 
in order to plead all facts 
sustain the relief demanded. 


necessary to 


(4) A novice in the Tax Court must pay 
special attention to its procedural rules and 
its code of evidence. 

(5) The “stipulation of 
ought not to be overlooked. 


facts” device 

A speedy determination of the issues in- 
volved is possible by employing this device. 
Furthermore, the Commissioner of Internal 
Revenue well may make factual concessions 
he, otherwise, might not do and, also, he 
may agree to a protective clause. [The End] 
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20 offenses that are deemed to constitute 
disreputable conduct but such list is sug 
gestive only and any conduct that would 
be disreputable by accepted standards will 
constitute grounds for disbarment or sus- 
pension. Proceedings for disbarment or 
suspension must be in accordance with the 
Administrative Procedure Act (60 Statutes 
237) and the procedures are set out in detail 
in Section 10.7 of Treasury Department 
Circular Number 230. 


“Code Sec. 1111; Tax Court Rules 31 and 
32: Estate of William W. Parish v. Commis- 
sioner, 51-1 ustc { 10,974, 187 F. (2d) 390 (CA-7); 
Sarah H. Harrison, CCH Dec. 18,788, 17 TC 
1350 (1952); Helvering v. Taylor, 35-1 vustc 
{ 9044, 293 U. S. 507; Gloyd v. Commissioner, 63 
F. (2d) 649 (CCA-8, 1933), cert. den. 290 U. S. 
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Under the new organization, the Director 
of Practice can be expected to carry on a 
more effective program of regulating the 
enrollment before the department and in 
ridding the rolls of improper persons. Be- 
cause of the concentration of authority in 
one single responsible officer, a more con- 
sistent operation may be anticipated and, 
by not having to resolve conflicting views, 
prompt and decisive action can be taken by 
the Director of Practice. [The End] 


633 (1933); Phillips v. Commissioner, 2 vustc 
{| 743, 283 U. S. 589 (1931). 

“George Moore Ice Cream Company, Inc. v 
Rose, 3 ustc § 1100, 289 U. S. 373 (1933): Code 
Secs. 37772 (a) and 1141: Dobson v. Commis- 
sioner, 44-1 ustc § 9108, 320 U. S. 489 (1943). 

“ USCA, Title 28, Sec. 723(b). 


TAXES—The Tax Magazine 





Civil Penalties Relating to the 
Declaration of Estimated Tax 


By GEORGE S. ATKINSON 
and TOM B. RHODES 
Dallas Attorneys 


To Avoid a Substantial Underestimate 


It Is, in Many Cases, 


Necessary to Resort to Guesswork 


a INDICATED by its title, one of the 
‘\ principal functions of the Current Tax 
Payment Act of 1943 was to 
collection of individual income taxes upon 
a pay-as-you-go basis. For the individual 
wage earner, this was done by means of 
withholding. For other individuals, the 
system of filing declarations of estimated 
tax was initiated. 


place the 


In order to provide for 
the filing of declarations of estimated tax, 
the Current Tax Payment Act of 1943 
amended Section 58 of the Internal Revenue 
Code and added to the Internal Revenue 
Code 59 and 60. The Individual 
Income Tax Act of 1944 made a thorough- 
going revision of these three sections of the 
Code and, since 1944, only minor changes 
have been made. So today, Sections 58, 59 
and 60 of the Code substantially reflect the 
law relating to estimates as enacted by the 
Current Tax Payment Act of 1943 and as 
amended by the Individual Income Tax Act 


of 1944, 


Sections 


Similarly, the penalty provisions set out 
in Section 294 of the Code for failure to 
comply with the requirements with respect 
to making a estimated tax 
were incorporated into the income tax law 
I and the penalty 


declaration of 


by these two revenue acts’ 


provisions today appear substantially as 
enacted by these two revenue acts. How- 
ever, it was not until about the year 1950 
that the Commissioner saw fit to insist upon 
the collection of these penalties in a uniform 
manner. Since about 1950, examining reve- 
nue agents have made it their usual practice 
to inquire into the filing of declarations 
of and payment of estimated tax and have 
more or less uniformly asserted the pen- 
alties, provided for in Code Section 294 (d), 
for failure to comply with the rules gov- 
erning declarations of estimated tax. Even 
today, some conferees will listen sympa- 
thetically to an argument that the penalties 
with respect to estimates provided for in 
Section 294 (d) should not be applied to 
years prior to 1950 in the interest of uniform 
enforcement of the law, in spite of the fact 
that many cases can be found wherein the 
Tax Court has sustained estimate penalties 
for years prior to 1950? 

In order to insure compliance with the 
provisions governing the filing of declara- 
tions of estimated tax, Congress has seen 
fit to provide in Section 294 (d) for three 
different types of penalties: 

(1) Penalty for failure to file a declara- 


tion of estimated tax. In general, a penalty 





1The Revenue Act of 1943 shifted the penalty 
provisions from Code Sec. 294(a) to Sec. 294(d), 
for reasons discussed later in the text of this 
article, and made certain other revisions. See 
discussion in Carl Stephan, CCH Dec. 18,311, 
16 TC 1157, rev'd 52-2 ustrc § 9372, 197 F. (2d) 
712 (CA-5) 
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2 See, for example, J. Ray Cook, CCH Dec. 
19,090(M), 11 TCM 707 (1952); Frances I. War- 
ren, CCH Dec. 19,230(M), 11 TCM 986 (1952); 


Frances Ambuhl, CCH Dec. 19,524(M), 12 TCM 
284 (1953) 





of 5 per cent of each installment due but 
unpaid, plus 1 per cent of the unpaid amount 
for each month or fraction thereof during 
which such amount remains unpaid, with 
maximum of 10 per cent of unpaid portion 
of installment.’ 


(2) Penalty for failure to pay installment 
of estimated tax declared. In general, a pen- 
alty of 5 per cent of the unpaid amount of 
such installment plus 1 per cent of such 
unpaid amount for each month or fraction 
thereof during which such amount remains 
unpaid, with maximum of 10 per 
unpaid portion of installment.‘ 


cent of 


(3) Penalty for substantial underestimate 
of the estimated tax. In general, where 
the estimated tax does not equal 80 per cent 
(in the case of farmers, 66% per cent) of 
the tax, a penalty equal to 6 per cent of the 
amount by which the 
mated 


tax exceeds the esti- 
amount equal to 
excess, whichever is lesser.* 


tax, or an such 


Although the provisions governing decla- 
rations of estimated taxes 
applicable 
in the Code, some « 
with the 


and the penalties 
comparatively new 


thereto are 
yf 


the problems in con 


nection application of these pro- 


visions are beginning to be litigated and are 


beginning to present themselves to tax men 
The penalty which will, perhaps, be 
often asserted in the future, is the penalty 
for substantial underestimate of 
tax. Section 294 (d) (2) 
language: “If 80 per centum of the tax 

exceeds the there shall be 


added to tlie tax an amount equal to such ex 


most 


estimated 
contains this 


estimated tax 


cess, or equal to 6 per centum of the 
by which such tax 


mated tax 


umount 
exceeds the esti 
whichever is the ~ 


lesse r. 


The question which naturally arises in 


the mind of one reading this provision of 


the law is: Does the phrase “80 per centum 


of the tax” refer to the tax as set out on 
3 Code Sec. 294(d)(1) (A). 

*Code Sec. 294(d)(1)(B) The Court of Ap- 
peals for the Fifth Circuit in Carl M. Stephan, 
cited at footnote 1, reversed the Tax Court 
and held that the monthly 1 per cent addition 
for nonpayment of declared estimated tax is 
discontinued by the filing of a final income tax 
return, even though payment of the tax does 
not accompany such final return. 

This penalty is somewhat anomalous in that 
there is no penalty provided for nonpayment 
of the tax computed by the taxpayer as being 
due on his final income tax return; Code Sec. 
294(a) simply provides for interest at 6 per 
cent in such a case. 

5 Code Sec. 294(d) (2). 

* Bureau Letter April 1, 1944. However, T. D. 
5403, 1944 CB 349, approved September 5, 1944, 
amended Regs. 111, Sec. 29.294-1, to conform 
it to the changes made by the 1943 Revenue Act 
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the income tax return or the tax as ulti- 
mately determined to be due and owing? 
Since the penalty for substantial under- 
estimate of estimated tax was originally 
placed in the Code under Section 294 (a), 
headed “Tax Shown on Return,” the Com- 
missioner initially ruled that the phrase 
“80 per centum of the tax’ meant 80 per 
cent of the tax as shown on the return as 
filed.® However, the Revenue Act of 1943 
moved the provision for penalty for sub- 
stantial underestimate of estimated tax along 
with the other estimate penalties from Sec- 
tion 294 (a) and placed them in a new 
section, namely, Section 294 (d). The Sen- 
ate Finance Committee in its report on the 
Revenue Act of 1943 stated:" 


“Rearrangement is made in the interest 
of clarity so that the term ‘the tax’ as used 
in section 294 (d) (which is the tax im- 
posed by Chapter I of the Internal Revenue 
Code after from tax withheld at 
source) may not be confused with the ex- 
pression ‘tax shown on return’.” 


— 1; 
creaits 


It is clear, therefore, that the phrase ‘80 
per centum of the applies to 80 per 
cent of the tax as finally determined. It is 
equally clear that this penalty is a penalty, 
the imposition of which is extremely diffi- 
cult to avoid for any year in which the tax 


tax” 


payer’s tax is increased. 
January 15, the 


In other words, on 
date for 
a calendar-year taxpayer, 
it is extremely difficult to determine what 
will be 80 per cent of the tax as finally 
determined. 


final amending 


the estimate of 


Those who 


compute their 
taxes in detail on January 15 and pay 80 
per cent thereof, should keep this in mind 
The only sure way to avoid this penalty 
for substantial would 
to be to file the current year’s estimate 


the basis of the 


underestimate seem 


current years exempt ns 
and credits and the prior year’s income, as 


provided in Section 294 (d)(2) of the Code.’ 


'S. Rep. No. 627, 1944 CB 973, at p. 1008 

’ By its own terms Code Sec. 294(d)(2) shall 
not apply ‘‘to the taxable year . . in which 
the taxpayer makes a timely payment of esti- 
mated tax within or before each quarter 
of such year (or in the case of farmers exer- 
cising an election under section 60(a), within 
the last quarter) in an amount at least as 
great as though computed on the basis 
of the taxpayer's status with respect to the 
personal exemption and credit for dependents 
on the date of the filing of the declaration for 
such taxable year (or in the case of any such 
farmer, or in case the fifteenth day of the third 
month of the taxable year occurs after July 1, 
on July 1 of the taxable year) but otherwise 
on the basis of the facts shown on his return 
for the preceding taxable year. - 
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Another question which quite naturally 
arises in the mind of an attorney or ac- 
countant is: Can an examining agent with- 
in the law assert both the penalty for 
failure to file and for substantial underesti- 
where the taxpayer has failed to file 
any declaration of estimated tax? A layman 
might logically contend that the terms “failure 
to file’ and “underestimating” are mutually 
exclusive; and that the term “underesti- 
mate’ would ordinarily imply that an esti- 
mate had filed and it had 
f It might be argued 

) ( intention of Con- 
gress to apply both penalties where a tax- 
payer 
namely, 


mate, 


been simply 


fallen short of the mark. 
a} cc 


was not the 


» that it 


had committed but one _ violation, 


failure to file 
mated tax. 


a declaration of esti- 


To date, however, such arguments have 
carried little weight in view of the fact 
that both the committee report on the Cur- 
rent Tax Payment Act of 1943° and the 
regulations ® provide that, in the event of 
a failure to file the required declaration, 
the amount of the estimated tax for the 
purpose of the substantial underestimate 
Jecause of this language, 
a failure to : le is deemed to be a “filing” 
of an estimate of zero and the penalty for 
underestimating is in most cases automati- 
cally tacked onto the penalty for failure to 
file." For some reason, in the case of Rene 
R. Bouche,” the Commissioner did not as- 
sert the underestimate penalty, even though 
the taxpayer failed to file a declaration of 
estimated tax, but, today, most taxpayers 
who fail to file a declaration of estimated 
tax may reasonably expect to be subjected 
not only to the penalty for failure to file, 
but, also, to the penalty for substantially 
underestimating. 


penalty is zero. 


The Code provides for the elimination of 
the penalty for failure to file if the taxpayer 
can show to the satisfaction of the Com- 
missioner that the failure to file was due to 
reasonable cause and not due to willful 
neglect.” Although the Code provision gov- 
erning the imposition of penalty for failure 
to pay an installment of the estimated tax 
contains the language,“ not many 


same 


situations will arise where the taxpayer can 
show his failure to pay was due to reason- 
able cause and not to willful neglect. Not 
having the money to pay one of these in- 
stallments is not considered reasonable 
cause” and, of course, this is usually the 
reason why the estimated tax is not paid 
after an estimate has been filed. The pen- 
alty for substantial underestimate contains 
no such ameliorating provision. 

In the Bouche case, the Tax Court held 
that the decisions * dealing with reasonable 
cause for failure to file a personal holding 
company return were in point. In that case, 
the taxpayer sought to show reasonable 
cause in the fact that his accountant, who 
was not certified, called the Collector’s 
office and talked to an unnamed, unidentified 
person there, who advised him that, as be- 
tween paying delinquent taxes for a prior 
year and payment of an estimated tax, it 
would be preferable to pay the former. The 
court ruled that, in order to show that 
failure to file was due to reasonable cause 
and not due to willful neglect, the taxpayer 
must affirmatively prove that the person 
upon whom he relied was qualified to advise 
and that the taxpayer had relied upon this 
advice. Taxpayers upon proving reliance 
upon a qualified adviser apprised of the 
facts have had some success in eliminating 
the penalty for failure to file a personal 
holding company income tax return.” Tax- 
payers can hope, therefore, to have equal 
success in eliminating penalties for failure 
to file and, perhaps, for failure to pay upon 
making a comparable showing. 


Legality of So-Called Dollar Estimates 


Let us transfer our attention from 
of the problems of plain noncompliance 
with the provisions of law relating to esti 
mates to those which may be classed as 
problems connected with mere _ technical 
compliance with its provisions. Is there any 
occasion, in applying the estimate penalties, 
to invoke the rule that substance shall pre- 
vail over form? In this connection, we 
refer to the matter of the legality of the 
so-called dollar estimates. 


some 





* Conf. Rep., H. R. Rep. No. 510, 78th Cong., 
1st Sess. p. 56, 1943 CB 1351, at p. 1372. 

© Regs. 111, Sec. 29.294-1(b) (3) (A). 

11 See, for example, Domenic De Franco, CCH 
Dec. 18,050(M), 9 TCM 1158 (1951) and J. Ray 
Cook, cited at footnote 2 

122CCH Dec. 18,932, 18 TC 144 (1952). 

#8 Code Sec. 294(d) (1) (A). 

14 Code Sec. 294(d)(1)(B). 

14% Albert T’. Felix, CCH Dec. 17,000, 12 TC 933 
(1949): Carl M. Stephan, cited at footnote 1. 
The Stephan clearly illustrates that, as 
between being delinquent in the payment of in- 


case 


Declaration of Estimated Tax 


come tax and being delinquent in the payment 
of an estimated tax, the former is to be pre- 
ferred. See footnote 4. 

1% Tarbox Corporation, CCH Dec. 14,920, 6 TC 
35 (1946), and Hermaz Company, Inc., CCH Dec. 
16,605, 11 TC 442 (1948), aff'd 49-2 ustc { 9371, 
175 F. (2d) 776 (CA-3). 

11 Safety Tube Corporation, CCH Dec. 15,708, 
8 TC 757 (1947) (acq.), aff'd on other issues 
48-1 ustc § 9289, 168 F. (2d) 787 (CCA-6); Re- 
liance Factoring Corporation, CCH Dec. 17,923, 
15 TC 604 (1950); Electroline Sales Company, 
CCH Dec. 18,110(M), 10 TCM 113 (1951). 
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A typical example of a so-called dollar 
estimate case is one wherein taxpayer A 
for 1952 and several years prior thereto has 
paid an income tax of approximately $4,000 
and can reasonably assume that his tax for 
the year 1953 will be approximately the 
same. On March 15, 1953, A files an esti- 
mate of $4 and makes an installment pay- 
ment of $1. On June 15, 1953, he pays $1 
and, on September 15, 1953, he pays $1. 
On January 15, 1954, he either files his 
final return or files an amended estimate 
and makes a payment of $3,997, so that his 
total payment by January 15, 1954, is 
$4,000, which is his tax for 1953, as finally 
determined. Is A subject to any type of 
penalty? 


In this type of case it is difficult to see 
just what type of penalty the Commissioner 
could successfully assert and it is felt that 
no penalty under the law is owing in this 
situation. Clearly, the taxpayer has filed 
an estimate, has paid his estimate quarterly 
as due and estimated his tax within 
80 per cent of his tax as finally determined.” 
It appears that the Commissioner must 
contend that Section 58 of the Code re- 
quires individuals “to make a declaration 
of his estimated tax” which should state 
“the amount which he estimates as the 
amount of his tax under this chapter for 
the taxable year.” The Commissioner can 
argue that, in substance, the taxpayer has 
not made a declaration of his estimated tax 
or estimated the amount of tax which he 
could anticipate to be due.” 
Proof of what income the taxpayer actually 
estimated he might 
of purely subjective 
degenerate 


has 


reasonably 


receive involves proof 
matters which might 
argument of what a 
reasonable man, under similar circumstances, 
might reasonably estimate his tax to be. 
By definition, the estimated tax 
considerable guesswork. 


into an 


involves 
The difficulties in 
proving whether or not the taxpayer made a 
bona fide guess are at once apparent. 
ver, in this, 
income tax 


How- 
transactions having 
discretion may 
be the better part of valor, and in the sup- 
posed $2,000 estimate on 
March 15, 1953 (amended on January 15 fol- 


as in other 
Cc mseque nces, 
case above, a 
lowing) might be considerably cheaper in the 
long run than a so-called dollar estimate. 

Ss 


Farmers are granted certain privileges 
with respect to the declaration and payment 
of estimated tax, among which are the 
privilege of filing an original estimate by 
January 15 of the succeeding year™ and 
the privilege of filing a final return on or 
before January 31 of the succeeding year 
in lieu of filing any estimate.” Furthermore, 
farmers are not subject to the underesti- 
mate penalty if their estimate amounts to 
662%4 per cent of the tax as finally deter- 
mined.” It is anticipated that many of the 
problems in connection with declarations 
of estimated tax which are peculiar to 
farmers will be raised by taxpayers who are 
so-called “gentlemen” farmers or who have 
income from sources other than farming. For 
example, the regulations interpreting Section 
58 of the Code state, that as to what constitutes 
farming income, “the requisite gross income 
must be derived from the operations of a stock, 
dairy, poultry, fruit or truck farm, or plan- 
tation, ranch, nursery, range or orchard.” ” 
One question which may be raised even as 
to a full-time farmer is whether or not 
the sale of farm equipment or sale of the 
farm itself will constitute income from the 
operation of a farm within the above defini- 
tion. Similarly, on the sale of a farm, the 
problem may arise whether or not gross 
income from would include the 
gross sales price of the farm or simply the 
difference between the gross sales price and 
adjusted cost basis. Many problems such as 
this will have to be decided by the courts 


farming 


To date, no court has passed upon the 
constitutionality of the provisions for filing 
declarations of estimated tax, although the 
United States District Court for Connecti- 
cut did rule in favor of the constitutionality 
of the withholding tax as to wage earners.™ 

The Sixteenth Amendment to the Consti- 
tution of the United States provides that: 

“The Congress shall have power to lay 
and collect taxes on incomes, from what- 
ever source derived, without apportionment 
among the several States, and without 
regard to any census or enumeration.” 

This amendment to the 
the United States was made and became 
effective in 1913. Then the Revenue Act 
of 1913 clearly laid down the modern con- 

(Continued on page 566) 


Constitution of 





% Code Sec. 58(d)(3)(B) provides that a final 
return by January 15 shall be considered an 
amended estimate in this situation. 

% No case has been found wherein the Com- 
missioner has asserted a penalty under circum- 
stances such as are described in the supposed 
case, but, informally, the authors have heard 
of examining revenue agents attempting to im- 
pose penaities under these circumtsances. 
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20 Code Sec. 60(a). 

71 Code Sec. 60(a). 

22 Code Sec. 294(d) (2). 

% Regs. 111, Sec. 29.58-6(a) (3). 

* Kellems v. U. S8., 51-1 ustre § 9280, 97 F. 
Su>p. 681 (DC Conn.), footnote 2 to opinion. 
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State Taxation: 
Assessments and Levies 


lf You Want to Economize 
on State Taxes, 


Know the Local Tax Tactics 


By LOUIS H. COOK, Research Director, lowa State Tax Commission 


an earlier Basic 
-rinciples of State and Local Taxation,” 
‘axEsS—The Tax Magazine, September, 1952 
] 


stressed t 


contribution—‘Some 


he utmost im} 
and his 


Or! 
counsel of 
require 
listing of 


the taxpaye1 
in strictest detail, the 
ts of tax laws relating to the 
required procedure for 
als from allegedly improper or unjust 


and the 
or impositions of taxes. 
familiar 
governing the tax- 
every tax must 
be imposed in accordance with some legal 
authorization. It is 


is important, of course, to be 


the statute laws 


ation of property because 

quite frequently of 
hest importance, also, to have knowledge 
of in just what degree an 


I 
higt 


y property tax law 
observed in the taxing 
or his prop- 


is actually state or 


in which the taxpaycl 


subject to assessments and 


levies 


The nonresident owner of property, in 


particular, is likely to be the sufferer from 


] ~] 
t 


a iacK Ol 


knowledge of the taxation prac 
tices which really prevail in the community 
in which his property has a taxable situs. 
Local 


assessors and boards of review as a 


general rule don’t give any special breaks 
to the stranger, who may assume when he 

1 I text of the law, supposedly ob 
served in the lis property, that 
all property is to be assessed at full actual 
value. He cannot know, without inquiry, 
whether the prevailing rate of assessment 
is actually 
very 


reads tiie 


nt . 
listing o! I 


100 per cent of true value, or a 
minor fraction of that percentage. He 
cannot know, without inquiry, whether o1 
not he have been the taxpayer 

the district who actually was assessed 


right up to the hilt. 


may only 


Assessments and Levies 


The constitutions and the codes of just 
about every state abound in tax provisions 
which the passage of time and changes in 
economic conditions have rendered obsolete 
or utterly unworkable. 


The general prin- 
cipl 


of the ad valorem taxation of property, 
which we term the general property tax, is 
based upon the premise that every taxpayer 
should be required to contribute an equi- 
table share of his wealth, no matter in what 
form it is possessed, toward the support ol 
his local and state governments. 


owner of a $5,000 


In theory, at least, the 
mortgage 
it as the owner of 


‘I he 


investments 


should pay just as much tax upon 
$5,000 worth of 
$100,000 worth of 
taxed at the same 
rate, and in the same manner, as the owner 
of an equivalent value in The 
handis«¢ whatso- 
ever its character, should pay taxes at the 


Same 


real 
estate. owner of 


should be 


farm land. 


owner of a stock of mer 


rate as the oV 


livestock. 


of an equivalent 
value of 


} 


The general property tax, with its 


ation of real estate, tang 


tax- 
ble personalty, and 
intangible wealth on an ad valorem 
i iarly an American institution. 

tax to the 


basis 


On 
extent tha 


states tor siate 


local revenue purposes. Canada has 


it to some degree, 


DeCBUSC 


ditions are in many ways similar to our 


Most persons who are 


own. 


regarded as 
matters consider the 
general property tax as the ast 
and most 
raising revenue. 


experts upon taxation 
scientific 
method of 


unreliable possible 


The ae neral propert PpoOssi- 


to hold- 
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ers of intangibles, is not related directly 
with ability to pay. It does not consider 
the earning power of the property to be 
taxed. It applies with different weights 
upon different types of property. It has 
been largely abandoned in the United States 
as a major source of either national or state 
revenues. It endures, however, because of 
the fact that, for local purposes, no satis- 
factory substitute has been found. It has 
the primary advantages that, especially in 
the case of real estate, it is readily collecti- 
ble, it can be made to produce a stable 
revenue in times of depression and the rate 
imposed can be altered by ordinarily simple 
legislation, or by allowing the tax-imposing 
body a wide latitude in the amount which 
may be levied. 


The general property tax laws of our 
various states date, for the most part, clear 
back to the original constitutions of these 
states. They were adopted by legislatures 
which were predominantly rural in their 
viewpoints and interests. In a community 
which was predominantly agricultural, the 
general property tax afforded the only avail- 
able source of which during the 
earlier years of our national existence was 
adequate to finance the growing states, and, 
even today, many of the states which are 
basically agricultural in their economy must 
continue to rely upon this tax for their 
major revenues for units below the state level. 


revenue 


sut the basic principle upon which our 
general property tax laws are based—each 
taxpayer should contribute an equitable 
share of his wealth toward the expenses of 
his community, regardless of the form in 
which that wealth is held—just doesn’t work 
out in the complex economic structure of 
our nation today. It developed very early 
that intangible wealth, such as moneys and 
credits and investments, could not be taxed 
at the same rate as real estate without driv- 
ing it out of the community in which it had 
its situs. 


It is developing more and more today 
that the effort to tax tangible property of 


all character at a uniform rate upon the 


same basis as real estate also is not practicable. 
The result is that in every state, and in 
most taxing subdivisions, practices have 
grown up in connection with the actual tax- 
ation, especially of personal property, both 
tangible and intangible, which widely differ 
from the laws which still remain in the 
state constitutions or in the state codes. 


The taxpayer or his counsel who makes 
a good faith return, abiding by the text of 
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In general, the ad valorem taxation of 
individually owned intangibles has 
proved to be less and less satisfactory, 
more and more impractical with 

each passing year of the last century. 


the law, in connection with the listing of 
his personal property, such as merchandise 
inventories or moneys and credits, will dis- 
cover upon later inquiry, more often than 
not, that he has penalized himself by his 
honesty. While there is a great improve- 
ment in the assessment machinery and in 
uniformity of equalization in recent years, 
taking the nation as a whole, the responsi- 
bility for the assessment of the great bulk 
of personalty which is taxed in the United 
States rests upon the local level, and local 
authorities are often permitted, where there 
is no strict supervision of assessments upon 
a state or county level, generally to make 
their own laws in regard to standards of 
valuation to be used, and to decide whether 
or not the letter of the law should be fol- 
lowed, modified, or ignored. 


In Illinois and Texas, for example, all 
intangible wealth is supposed to be as- 
sessed and taxed at the same levy rate as 
that applied to real estate. So is other per- 
sonal property, in general. The same situ- 
ation, technically, at least, still prevails in 
Alabama, Arkansas, Idaho, Louisiana, Maine, 
Mississippi, North Dakota, Rhode Island, 
South Carolina, Tennessee, Vermont, West 
Virginia and Wyoming. 


The existence of these laws or consti- 
tutional provisions in these states results in 
a great variance of actual assessment poli- 
cies. In Texas, intangibles generally are 
not assessed to individual owners, except 
in a few communities were they are listed 
or taxed at comparatively low rates. In 
Illinois, if such intangibles are 
at all, a low levy is applied (for example, 
in Chicago and Cook County, Illinois). In 
no case that has ever come to my attention, 
either in these states or in others with less 
drastic provisions as to taxation of intangi- 
bles, is there any major effort to tax in- 
tangibles at the local property tax rate, 
based upon any complete return of taxable 
tangibles. 


assessed 


At the other extreme in the way of tax- 
ation of intangible wealth, New York, New 
Jersey, Maryland, Oregon, Wisconsin, Utah, 
Minnesota and Delaware, as more impor- 
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tant examples, do not seek to tax intangi- 
bles in the hands of individual owners at 
all. In most of the other states, they are 
taxed at a nominal rate ranging from two 
mills on the dollar up to as high as eight 
mills, with an offset allowed to the tax- 
payer of his legitimate outstanding indebted- 
ness as against his holdings. 


In other states, such as Massachusetts 
and Missouri, intangibles in individual 
ownership are taxed upon the income de- 
rived from their holding. In states which 
do not tax intangibles to individuals, such 
as New York, Wisconsin and Minnesota, 
the individual income tax is considered a 
substitute for other taxation. 


In general, the ad valorem taxation of 
individually owned intangibles has proved 
to be more and more impractical and less 
and less satisfactory and desirable with each 
passing year of the last century. 


With a few notable exceptions later to 
be mentioned, none of the states depend 
upon this type of tax for any important 
portion of their revenues. In states which 
still retain an ad valorem tax upon in- 


tangibles, assessed and collected by local 
communities, enforcement is generally lax, 
evasion is the rule rather than the excep- 
tion, and enforcement of the tax will vary 


widely, even as between taxing districts of 
a single county. 

In three states, Virginia, Ohio and Michi- 
gan, the ad valorem taxation of intangibles 
is upon a state-wide basis, and is adminis- 
tered rather efficiently. In Pennsylvania, 
where the state cooperates in some degree 
with the enforcement of the tax, a four mill 
levy upon intangibles for county purposes 
produces quite substantial revenues. The 
Pennsylvania law alone, I believe, does not 
allow an offset for indebtedness as against 
the face value of intangibles. The city of 
Philadelphia, which is coterminous with the 
county of Philadelphia, levies eight mills, a 
portion of which goes to the public schools, 
and Alleghany county with Pittsburgh levies 
ten mills. But the stiffness of the Pennsyl- 
vania tax upon intangibles is quite materially 
ameliorated by the fact that Pennsylvania, 
along with New York and Delaware, does 
not impose a tax upon tangible personalty, 
such as merchandise, live stock, household 
goods or automobiles. 


In Virginia, under rather unique consti- 
tutional provisions, the commonwealth may 
not tax real estate or tangible personal 
property, whereas the local taxing units may 


Assessments and Levies 


not tax intangibles. In Ohio and Michigan, 
the state-collected tax upon intangibles in- 
cludes a tax, at a low rate, upon bank de- 
posits, which accounts for a considerable 
portion of the revenues. 


Ohio and Michigan, it might be com- 
mented, have resorted to their taxes upon 
intangibles as an alternative to state indi- 
vidual income taxes. However, they have 
not been able to attain from this source 
revenues at all comparable to the incomes 
derived by other of the more populous states 
from income taxation, because of some very 
definite inherent limitations to the power of 
a state to tax intangibles. 


They cannot, for example, impose any 
substantial tax upon mortgages upon prop- 
erty within their borders, when the owner- 
ship of such mortgages is in cther states 
Neither can they collect directly from their 
financial institutions taxes upon the deposits 
of residents of these states in banks of 
other states. Finally, no state or taxing 
authority can successfully impose a _ tax 
upon intangibles at more than a nominal rate 
and hope to have it succeed. 


The owner of fluid capital is usually a 
pretty canny sort of a person. If he loans 
or invests his capital, he is pretty likely to 
insure that it is the borrower who must 
pay any state or local tax imposed upon it. 


If any state or community seeks to im- 
pose too heavy a tax upon fluid capital, 
such as represented by loans or invest- 
ments, it will speedily find its economic 
progress severely handicapped. It has been 
argued that it is impossible for a taxing 
body to locate intangibles and assess them, 
but this is not true. It has been demon- 
strated in Pennsylvania, for example, where 
a rather rigidly enforced state tax upon 
intangibles was in effect for some years, 
that returns can be obtained, and accurate 
ones, too, just as income tax returns are 
obtained. 


Based upon somewhat wide personal 
experience, 1 have reached the conclusion 
that a strict enforcement of any law which 
imposes even a moderate ad valorem tax 
upon individual investments and 
while it may bring about a quite material 
temporary increase in public revenues, ulti- 
mately has more adverse effects upon eco 
nomic conditions in the taxing jurisdiction 
involved than the increased revenues can 
justify. 


assets, 


Back in 1929, the State of Iowa created 
the administrative body which is now the 
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Iowa State Tax Commission, and vested in 
the commission sweeping powers of super- 
vision over all of the tax law of the state. 
I happened to have been designated as 
chairman of the new commission, and one 
of the first mouthfuls I bit off was an 
attempt to enforce the Iowa law as to the 
assessments of intangibles, or moneys and 
credits, as they are termed under the lowa 
law. 


The lowa law at that time was similar 
to laws now in effect in a majority of the 
states, and provided for the taxation at the 
rate of six mills upon the dollar of indi- 
vidually owned intangibles. 


In many of the important communities 
of the state, the law had become more or 
less of a dead letter, as such laws are in 
many taxing districts of other states today. 
I got busy and managed, with no very great 
effort, to add a couple of hundred million 
dollars to the tax lists, and to collect very 
substantial amounts of back taxes. 


The effect of the drive, however, was to 
bring about an immediate and widespread 
switching of investments to 
withdrawal in 
bank deposits, and a rather large number 


tax-exempt 


securities, many 


cases of 
of changes of residence by Iowans of con- 
siderable wealth who were able to move to 
California or Florida, where the tax policy 
as to intangibles was much more lenient. 


In one case, I picked up a retired farmer 
who had a couple of hundred thousand 
dollars in certificates of deposits in a small 
lowa county seat bank. He proceeded to 
invest his $200,000 in tax-exempt Iowa road 
bonds, which paid a higher rate of interest 
than his bank deposit. This transfer was 
insofar as the individual was 
concerned, but it resulted in the bank going 


unimportant 


broke. 
In most states where the ad valorem tax- 
ation of intangibles is attempted, a wide 


range 


of exemptions has been adopted. 


‘These exemptions vary in every state, but, 
in general, states do not tax to individuals 
their share of stock in domestic merchan- 
dising and manufacturing corporations. In 


gkene ral, 


stock in financial 

as banks, finance com- 
and companies and 
insurance companies, are not taxed to indi- 
viduals. The capital stock of financial in- 
stitutions is generally assessed upon the 
institution itself, and is paid directly by the 
institution involved, which may or may not 
in turn collect the tax from the shareholder. 
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The rule is general that the taxpayer 
may deduct his leglitimate indebtedness from 
the amount upon which he is taxable and 
in some cases additional deductions are 
allowed. 


It behooves the taxpayer, therefore, who 
is subject to a tax upon intangibles, under 
any taxing jurisdiction, to familiarize him- 
self not only with the exemptions to which 
he may be entitled, but also, with the policy 
of assessment which actually prevails in 
that taxing district. He shouldn’t be in 
too big a hurry about making a full return 
if taxpayers in general are not being as 
sessed, or are being assessed upon the basis 
of a nominal return, which is frequently the 
case. 


Usually, a tax upon intangibles can be 
imposed only by the taxing district in which 
the assets involved have a situs, and this 
situs is, as a rule, the place where the owner 
resides. It is also true that, where intan- 
gible assets are held by a trustee or ad- 
ministrator, they will be taxable where the 
trustee resides. In many cases, owners of 
intangibles in a state where they are subject 
to tax evade the tax by placing their funds 
in a trust in some other state where they 
are not subject to tax. 

One of the most important of intangibl 
assets of most 
value of their 
states exempt 


citizens is the current cash 

policies. Many 
these values, and, although 
they are clearly taxable under the laws of 
many other states, they are seldom assessed. 
This is due to the fact that all states impose 
a tax upon insurance premiums collected 
within the state, the predominant rate being 
2 per cent. This tax is collected directly 

insurance companies, and is con 


insurance 


from the 
sidered as a tax in lieu of ad valorem taxes 
upon policy values. The proceeds of matured 
policies, on the other hand, are generally 
taxable, and many states impose a tax based 
upon the current value of annuities. 


who 
fails to make a return of his intangibles t 


t 


The great danger to the taxpayer 
the assessor, even though the local practice 
is not to assess under the law, lies in the 
fact that a tax on intangibles is to a certain 
A very 
material portion of the taxes collected upon 
intangibles at the local or state level results 


from the imposition of the tax, 


degree self enforceable upon death. 


with penal 
ties, when the estate is probated, or becomes 
subject to inheritance tax. 

Usually the tax may be assessed and col- 
lected for from three to five years back, and 
the administrator has no recourse except to 
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The complete exemption of tangible 
personal property from 
taxation is relatively rare. 


pay it, for the estate cannot be closed until 
these taxes are liquidated. Here again, the 
importance of this item will differ with the 
degree of enforcement of the laws as they 
are on the books. Many attorneys follow 
the practice of making returns in behalf of 
their clients of a relatively small proportion 
of the actual amount liable, thus preserving 
a record of an assessment having been 
made, which may not be subject to revision 
later. 


The general picture as to the taxation of 
intangibles in the hands of the individual 
somewhat resembles what a Picasso would 
look like had he painted it during a night- 
mare. In a state such as Illinois or Texas, 
the practice will vary with every local tax- 
ing district. The safest rule for the tax- 
payer and his attorney is to determine what 
the local practice has been in regard to the 
enforcement of these intangible taxes and 
follow the local custom as to returns. 


But while the ad valorem taxation of in- 
tangibles is puzzling enough, it is not nearly 
so involved as are the problems concerned 
in the taxation of taxable personal property, 
which involves, in the aggregate, vastly 
amounts of money, and even more 
difficulties in valuations and the rates involved. 


larger 


The complete exemption of tangible per- 
sonal property from taxation is relatively 
rare. Only Delaware, New York and Penn- 
sylvania do not provide for the assessment 
and taxation at state or local levels of tan- 
gible personal property. 


All other states impose taxes upon tan- 
gible personal property which, in general, 
ire based upon the principle, already men- 
tioned, that all wealth should be taxed on 
a uniform basis, no matter in what form it 
is held by the owner. But in this field, as 
in the field of taxation of intangibles, there 
are a number of inherent faults in the prem- 
ise which render the enforcement of the 
laws based upon this principle extremely 
difficult. 

All states prescribe, either by constitu- 
tional provisions or statute law, a fixed 
standard upon which assessed valuations of 
both real and personal property should be 
based. Generally, this standard is fixed at 
the actual cash value, or some fixed per- 
centage thereof. The courts have held re- 
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peatedly that actual cash value means what 
the property would normally bring on the 
market if it were offered for sale. Several 
states classify their real and personal prop- 
erty for taxation at differential rates, Ohio 
and Minnesota being major examples in the 
classification field. 


But whether the percentage of valuation 
be fixed at 100 per cent or some fraction 
thereof by law, and whether or not classi- 
fication has been attempted, in actual prac- 
tice, these standards, as fixed by law, afford 
very little guide to the taxpayer who would 
like to have some idea, in advance of his 
assessment, about what tax he will pay. 


In the case of real estate, assessments 
are made for varying periods of time, usu- 
ally ranging from two to six years. A real 
estate assessment made in the year a gen- 
eral assessment is provided for by law will 
endure for the entire assessment period in 
the great majority of cases. 


Thus, in my own state, the present law 
provides that all real and tangible personal 
property shall be assessed at 60 per cent 
of actual value. The last general real estate 
assessment was made in 1949. It was my 
personal opinion that the valuations as 
equalized by the Iowa State Tax Commis- 
sion, at that time, represented just about 
40 per cent of what might be determined to 
be the reasonable cash value of the property. 
This year we are making a new general 
real estate assessment. Based upon current 
sales prices, which are not the only thing 
to be considered, but which offer a fairly 
reliable yardstick, those 1949 40 per cent 
valuations have now dropped to about 30 
per cent of actual value. To achieve a 
complete compliance with the text of the 
law, the Iowa State Tax Commission would 
have to equalize this year upon a basis. of 
just about a 100 per cent increase in valua- 
tions over 1949. 


Theoretically, such an increase in 


tion should 


valua 
a corresponding d« 
crease in millage levies, and do no damage 
to the taxpayers. 


result in 


But, actually, any abrupt 
increase of tax valuation upon a statewide 
base in Iowa or any other state will imme- 
diately produce a very heavy increase in 
taxes levied. 


This is due to several factors. In 
states, the county, municipal and 
levies are fixed by state law. Many of them 
are mandatory at specified rates. There is 
also the tendency, known to most observers 
of taxation, of local governing bodies to levy 
just about as much in taxes as they 


most 


school 


are 
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permitted to do by law. In 1949, confronted 
with somewhat the same situation, the lowa 
Commission equalized, as I have indicated, 
at a basis of somewhere about 40 per cent of 
actual valuation, which brought about a 
rather sharp increase in the total tax base. 
The millage levies went down, all right 
for collection in 1949, because they had been 
made before the total new valuations were 
announced; but, in 1953, the reduction in 
millage levies has disappeared, and the aver- 
age levy is now considerably higher than it 
was in 1949, 

This year it is not likely that there will 
be sharp increases in state 
whole, and our 60 per cent standard will 
have dropped down to about 30 per cent. 


values as a 


In Ohio a new general real estate valua- 
tion is made every six years. Certainly, 
their situation is about the that 
in lowa. 


Same as 


I am reviewing this situation regarding 
valuations because it helps to illustrate my 
statement that the statutory rates of assess- 
ment don’t mean much when compared with 
the assessments which are actually on the 
books. In many states, such as in Illinois, lowa 
and Ohio, a strongly centralized power of 
equalization in the hands of the state per- 
mits the achievement of a large degree of 
uniformity as between the various taxing 
districts, regardless of percentage of value 
used in assessments. 


In the great majority of states, however, 
all of which have specific standards which 
are supposed to be followed, the percentages 
of assessed valuations used, in general, will 
not only be far below the standards fixed 
by law, but they will vary greatly as be- 
tween each city, county and school district. 

The individual taxpayer who is making 
a return of his tangible personal property 
has the right to be assessed on the same 
relative basis of value as other taxpayers 
in that district. He cannot be assessed at the 
full statutory limit fixed by law, if other 
taxpayers in like status have their proper- 
ties valued on a lower base, providing he 
puts in a timely squawk. 


The percentage of valuation applied to 
personalty is one important factor, but there 
are others to be considered which are even 
more potent on the pocketbook. 


The fact is that the assessment of per- 
sonal property taxes in strict compliance 
with the law would result in many cases in 
assessments certain classes of per- 
sonal property which would be unendurable. 
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In the case of stocks of merchandise, retail 
businesses which have a relatively low rate 
of turnover, such as hardware dealers, 
jewelers, lumbermen, shoe dealers and, in 
fact, to some degree, all retail businesses 
which deal in durable goods, must, because 
of the nature of their business, maintain 
relatively large stocks of goods on hand at 
all periods of the year. Another retail busi- 
ness of comparable volume of sales, such as 
a super market, a dairy, a creamery, or a 
member of a chain store organization which 
can replenish inventories upon almost a 
daily basis, may be required to keep on 
hand a very small average inventory com- 
pared to its volume of sales. A jewelry 
store, for example, often operates upon a 
single annual turnover. A chain grocery 
establishment may have an annual turnover 
of 20 times the amount of its average in- 
ventory. Inasmuch as in many states inven- 
tories are taxed upon an average value 
basis, the merchant with small turnover, if 
assessed strictly in accordance with law, 
would frequently find himself taxed out of 
business. 


Similar situations present themselves in 
case of assessments of inventories of whole- 
salers and manufacturers. It is the exception, 
rather than the rule, to assess stocks of mer- 
chandise without giving due consideration 
to these factors. 


In some states the situation is met by 
certain exemptions and deductions per- 
mitted by law. In most cases, however, an 
assessment deemed reasonable by the as- 
sessor and the boards of review is reached 
by liberal allowances for depreciation of 
stocks which have been on the shelves for 
a long time, by the adoption of standards 
of valuation which are far below those pre- 
scribed by law and by the use of plain horse 
sense by the parties involved. 


Ohio probably has the most uniform as- 
sessment of personal property of any state, 
because all personal property subject to tax- 
ation is assessed either directly by the state 
taxing authority, or under state supervision. 
In Ohio, however, only personal property 
which is used in connection with the opera- 
tion of a business is taxable. Such head- 
aches as the assessment of household goods, 
television and radio sets, refrigerators and 
deep freezers are absent. Ohio also classi- 
fies its assessable personal property for 
assessment at differing rates of valuation. 


States where household goods are subject 
to assessment usually provide for liberal 


exemptions. Michigan, in effect, eliminates 
household goods from assessment through 
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a $5,000 exemption. In states where house- 
hold goods are technically subject to assess- 
ment, the usual practice is to ignore the law 
in a large degree. 

There are many other classes of personal 
property in which the breach of the law is 
more honored than its observance. As a 
rule, jewelry and watches are taxable as 
personal property, but they are system- 
atically listed in very few taxing jurisdic- 
tions. A wide range of exemptions is 
extended to farm personal property in just 
about every state. 

For example, in Iowa, a typically predomi- 
nant agricultural state, all farm products 
during the current year are exempt from 
taxation in the hands of the producers. 
So, also, are farm products which become 
the property of the landlords. Hogs under 
nine months of age, or cattle less than one 
year of age, as of the January 1 exemption 
date, are also exempt. This means that few 
hogs ever get on the assessment list, and 
the finest animals, the young baby 
beeves, generally go to market before they 
get on the tax lists. As I stated earlier in 
this article, property statutes 
were largely written in the first place by 
legislatures which were predominantly agri- 
cultural in their viewpoints, and even today 
in states such as New York, Pennsylvania, 
Michigan, Illinois, Ohio and Indiana, the 
legislative bodies include a representation 
of the purely agricultural interests of these 
states which is far out of proportion to the 
rural population. 


beef 


our general 


In the more distinctly agricultural states 
legislatures from 
overwhelming; this 
renders it extremely difficult to alter obso- 
lete laws, or enact legislation as to the taxa- 
tion of personal property, or 
indystrial and commercially used real estate 

upon an f 


the representation in the 


the agrarian areas is 


commercial 


based consideration of 


impartial 
the problems involved. 
As in the assessment of intan- 
gibles, the owner of personal property, if 
he is not to be penalized even to a greater 
degree than he is under the prevalent laws, 
will have to protect himself in the clinches. 
He must be alert to see that he is not 
discriminated against, and that he is assessed 


case of 


in accordance with the general practice in 
the community in which his property is 
located. 

The same general rules apply to the 
assessment of personal property as prevail 
in the case of real estate assessment. The 
taxpayer who fails to avail himself of his 
right of protest to the assessor or board 
of review, and thence to the courts in the 
manners provided by law, will find himself 
out of luck. 

A general agitation is developing on al- 
most a nation-wide basis for sweeping 
revisions of the state laws relating to 
personal property taxation, both as to tangi- 
bles and intangibles. Minnesota seriously 
considered the enactment of a law substi- 
tuting a sales tax for existing personal © 
property taxes. In Iowa, a proposal to sub- 
stitute for the ad valorem taxes upon per- 
sonal property on a levy based upon a fixed 
percentage of gross sales had very important 
support. In Missouri, the city of St. Louis 
combines a tax on gross receipts of mer- 
chants with a moderate ad valorem tax, with 
apparent success. Ohio has studies under 
way along the lines of personal property 
tax law revisions, partly as a result of the 
fact that the more efficient administration 
of personal property tax assessments in 
Ohio by the state agency has served to 
demonstrate quite forcibly some of the in 
herent injustices of the present law. Improved 
methods of assessment, under existing laws, 
cannot prove a solution for many of the 
difficulties involved in the taxation of per- 
sonal property. A “good assessment” made 
under the terms of a law which taxes per- 
sonal property at the local millage rate 
which is applied to real estate also can be 
a ruinous assessment to the 
volved. 
based 


taxpayer in- 

On the other hand, an assessment 
upon the same standards may be 
highly advantageous to other taxpayers who 
should be subject to a much higher obliga- 
tion than the law places upon them, There 
is need in almost every state for a revamp- 
ing of the present statutes relating to the 
taxation of personal property, and a mod- 
ernization of the obsolete, unjust and some- 
times unworkable provisions of present laws 


[The End] 


“| have recommended to the Congress that a Commission be set up to study our 
over-all foreign economic policy, including our tariff structure and trade 


program. 


Until such a study is concluded and our future international 


trade policy is determined, | am reluctant to modify the concessions granted 
in our trade agreements unless the evidence clearly demonstrates that such 
modifications are necessary.'’"—President Eisenhower in letter to Senator 
Milliken (Colorado), Chairman of the Senate Finance Committee. 
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Equity in Taxation 
Between the Two Countries Is 
Achieved by Reciprocity 


at Aaa ae at 


Income Tax Conventions 


Between Belgium and the United 


é HE CONVENTION between the United 
States of America and Belgium, signed 
at Washington on September 9, 1952, modi- 
fies and supplements in a number of im- 
portant respects the Convention between 
those countries, signed October 28, 1948, 
for the avoidance of double taxation and 
the prevention of fiscal evasion with respect 
to taxes on income 


As will be the Convention of 1948 
(herein referred to as “Convention”) was 
inadequate in regard to the provisions on 
dividends and interest and in certain other 
respects. Consequently, representatives of 
the two governments held further technical 
discussions and action on the Convention 
was deferred until agreement was reached 
on the important articles, described below, 
in the Supplementary Convention of 1952 
(herein referred to as “Supplementary Con- 
vention.’’) 


seen, 


The provisions in the original Conven- 
tion, and the amendments in the Supple- 
mentary Convention, are outlined below: 


The provisions on the taxation of the net 
industrial and commercial profit allocable 
to a permanent establishment are essentially 
similar to those in other Conventions, A 
United States enterprise, for example, is 
not taxable in Belgium in respect of its 
industrial and commercial profits, except in 
so far as such profits are allocable to its 
permanent establishment in Belgium. 


No tax is applied in the case of a mere 
purchasing establishment. (Convention, Ar- 
ticle III.) There will be attributed to the 
permanent establishment the net profit it 
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would derive if it were an independent en- 
terprise, and the net profit will, in principle, 
be determined on the basis of separate 
accounts pertaining to the establishment. 
Provision is made for correcting accounts 
on the basis of the value that would prevail 
between independent persons. If this cannot 
be done, the competent authority may esti- 
mate the net income on a fair and reasonable 
basis. The competent authorities of the 
two States may agree on rules of allocation. 
(Convention, Article IV.) 


The Supplementary 
that, in the determination of the net in- 
dustrial and commercial income allocable 
to the permanent establishment, there shall 
be allowed as deductions all expenses wher- 
ever incurred, insofar as they are reasonably 
allocable to the permanent establishment, 
including executive and general administra- 
tive expenses so allocable. (Supplememtary 
Convention, Article I (a).) 


The Convention provides for the reallo- 
cation and taxation of profits diverted from 
a parent to a subsidiary corporation or vice 
versa. (Convention, Article V.) 


Convention adds 


Income of any kind therefrom is taxable 
only in the State where the property is lo- 
cated. (Convention, Article VI.) 


Such income is taxable only in the state 
or nationality of the owner and of regis- 
tration of the ship or aircraft. (Conven- 
tion, Article VII.) 


Article VIII of the Convention providing 
for a reduction to 5 per cent of the with- 
holding rate on dividends paid by a United 
States subsidiary to a Belgian parent cor- 
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States 


By MITCHELL B. CARROLL 
Attorney, New York City 


poration is replaced by reciprocal conces- 
sions in the Supplementary Convention, 
reducing the United States withholding rate 
to 15 per cent for all and 
porations of Belgium not having a perma- 
nent establishment in the United States, 
and freezing the present Belgian method of 


residents cor- 


taxing dividends paid to residents and cor- 
porations of the United States. 


The Supplementary Convention adds to 
Article VIII (a), placing a 
limit of 15 per cent on the rate of tax with- 
held at source in either country from inter- 
est (on bonds, notes, 
form of 
debtor of such 
poration of the 
permanent 


1 
+1 


he original 


debentures, or 
indebtedness) paid by a 
State to a resident or cor- 
State not having a 
establishment in the first State. 


any 
other 


other 


mining 
oyalties are taxable only in the State where 


the prope rtv 


Rentals from real property or 


is situated, and a resident or 
yrporation of Belgium may elect to pay 
the United States on the f 
the net amount of such 


vention, Article IX (1).) 


tax in basis of 


income. (Con- 


Royalties for the rigl to use copy- 
ights, patents, secret processes and formu- 
lae, trademarks and other analogous rights 
are exempt from taxation in the State of 
licensor has no 
there. The term 
royalties includes rentals in respect of mo- 


films Article 


the licensee provided the 


pt 
permanent establishment 
tion picture (Convention, 
IX (2).) 


salaries and pensions are 
taxable only by the paying government. 


(Convention, Article X (1).) 


income Tax Conventions 


Private pensions and annuities paid in 
one State to persons residing in the other 
are exempt in the former State. (Conven- 
tion, Article X (2).) 


A resident of the United States is exempt 
from Belgian tax upon compensation for 
labor or personal services if he is either: 


(a) Temporarily present in Belgium for 
a period or periods not exceeding 90 days 
during the calendar year and his compensa- 
tion for such labor or personal services does 
not exceed $3,000 in the aggregate (but this 
does not apply to remuneration of ‘admin- 
istrateurs,” “commissaires,” “liquidateurs,” 
etc, of Belgian companies), or 


(b) Temporarily present in Belgium for 
not more than 183 days during the calen- 
dar year and his compensation is received 
for services performed as a worker or 
employee of, or under contract with, a cor- 
poration organized in the United States 
which carries the burden of the remuneration. 

In both cases, the United States reserves 


the right to tax such income. 


Article XI (1).) 


(Convention, 


A resident of Belgium who comes to the 
United States has the benefit of reciprocal 
provisions, (Convention, Article XI (a).) 


Where income is subject to tax in both 
countries, in one on grounds of source and 
in the other because of the residence therein 
of the taxpayer, Article XII of the Con- 
vention permits the country of residence to 
include in the resident’s taxable income all 
items from sources in the other country but 
requires it to grant a certain relief from 
double taxation. Thus, the United 
agrees, as provided in Section 131 of its 
Internal Revenue Code, as in effect on the 
day of the entry into force of the Conven- 
tion, to allow as a deduction from its income 
taxes the appropriate amount of taxes paid 
This 


double taxation. 


States 


to Belgium. completely eliminates 


Belgium does not grant such complete 
relief, but agrees in the Supplementary Con- 
vention to reduce to one fifth 
one fourth as stated in the original conven 
tion) the professional tax and the national 
crisis tax which apply to income derived 
from sources within and taxed by the United 
States. (Supplementary Convention, Article 


1 (d).) 


(instead of 


In addition, under the original Conven- 
tion, Belgium agrees to reduce to a maxi- 
mum of 12 per cent the tax on income from 
personal property (for example, dividends) 
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and real property which has its source in 
the United States (Convention, Article 
XII (3) (b)), and also to reduce to one 
fourth the personal complementary tax due 
by citizens or residents of the United States 
who are also residents of Belgium, in re- 
spect of income from sources within and 
taxed by the United States. (Convention, 
Article XII (3) (c).) 

Visiting professors, under certain condi- 
tions, for a maximum period of two years 
are exempt with respect to their remunera- 
tion. (Convention, Article XII.) 

Students and apprentices, citizens of one 
State, residing in the other exclusively for 
the purpose of studying or acquiring expe- 
rience, are exempt on remittances received 
from abroad for the purpose of their main- 
tenance or studies. (Convention, Article XTV.) 

The Convention contains a clause on ex- 


change of information necessary to carry 
out the provisions of the Convention or to 
prevent fraud or for the administration of 
statutory provisions on the legal avoidance 
oT taxe 


covered by the Convention. (Con- 


vention, Article XV.) 

It also provides for the furnishing, upon re- 
quest, of information in 
(Convention, Article X VI.) 

All assistance is subject to the safeguards 
that the State to which the request is made 
may refuse to comply for reasons of public 
policy or if compliance would involve viola- 
tion of a business, industrial or trade secret. 
(Convention, Article X VIII.) 

Article XVII, of the Convention, con- 
cerning collection of taxes, is replaced by a 
new Article XVII, strictly limiting assist- 
by one State in the collection of taxes 


concrete cases. 


ance 
to only such cases where it is necessary to 
prevent a rate reduction or exemption 
granted by the other State from being ea- 
joyed by a person not entitled to such 
benefits, for example, a resident of a third 
State. (Supplementary Convention, Article 
I (e).) 


The Convention also contains a number 
f standard clauses, such as one providing 


for the procedure in contesting a case of 
double taxation. (Convention, Article XIX.) 
Another precludes construction of any of 
the provisions of the Convention so as to 
restrict in any manner an exemption, deduc- 
tion, credit or other allowance accorded by 
the laws of one of the contracting States, 
provides for settlement of doubts as to the 
interpretation or application of the Conven- 
tion by mutual agreement of the competent 
authorities, and contains provisions against 
discriminatory taxation. (Convention, Ar- 


ticle XX.) 


A third authorizes the com- 
petent authorities to prescribe regulations 
with respect to the provisions relating to the 
exchange of information and mutual assist- 
ance in the collection of taxes, The com- 
petent authorities may by agreement prescribe 
rules concerning matters of procedure, forms 
of application and replies thereto, conver- 
sion of currency, disposition of amounts 
collected and the minimum amount subject 
to collection and related matters. (Con- 
vention, Article X XI.) 


provision 


The Supplementary Convention will be 
regarded as an integral part of the original 
Convention and both will become effective 
with respect to taxable years beginning on 
or after the first day of January of the cal 
endar year in which the exchange of instru- 
ments of ratification takes place, except that 
if such exchange takes place after the 30th 
day of September of such calendar year, 
Article VIII (dividends), Article VIII (a) 
(interest), and Article IX (2) (exempting 
reciprocally royalties for the right to use 
copyrights, patents, etc.) will become effec- 
tive only with respect to payments made 
after the thirty-first day of 
such calendar year. 


December of 


Both Conventions continue effective for a 
period of five years beginning with January 
1 of the calendar year in which such ex- 
change takes place and indefinitely there- 
after, but may be terminated by either of 
the contracting States at the end of the 
five-year period or at any time thereafter, 
provided that at least six months’ prior 
notice of termination has been given. The 
termination will become effective on the 
following January 1. (Supplementary Con- 


vention, Articles I (g) and IT.) [The End] 


“Stud poker"’ tactics are those employed by a taxpayer who deals out information 
only as he is called upon to do so and who, if called upon often enough, finally 
makes a satisfactory showing.—Herman T. Reiling. 
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Finders Weepers 


Finding Treasure Trove 
Induces Pleasures and Pains Which 
Are “‘Ordinary,”’ Not “Capital” 


By EDWIN P. FRIEDBERG, Attorney and CPA, Raleigh, North Carolina 


Yes LAST, the Commissioner’s answer to 
the $64 question—the toughest one of 
all—Is the finder of treasure-trove in receipt 
of taxable income? The Commissioner says, 
“YES!: 

“The finder of treasure-trove is in receipt 
of taxable 


income, for Federal income tax 
the extent of its value in 
United States currency, for the taxable year 


purposes, to 


which it is reduced to undisputed posses- 
Ruling 61, I. R. B. 1953-9, 


sion 


(Revised 


pagt 


is offered. Apparently, 
solely to those 
the trade 
troving.” Presum- 
broad enough to cover 
naughty cocker spaniels who, in the process 
of recovering strike it 
What is treasure-trove? Black’s 
Dictionary (Third Edition) states: 
coin, gold, 
found hidden in the 


) 

limited 
‘trovee is in 
“ 


r business of “treasur« 


ably, the ruli 


ling is 


secreted bones, rich 


Law 
“Treas- 
ure-trove 1S money or 
bullion 


silver, 
earth, 
place, the owner thereof 
However, the 
inition, in all probability, 


plate or 
her private 


unknown.” Bureau’s 


is not nearly so 
The government probably has in 


1 


xation of anv found article hav- 


Commissioner’s ruling is 


in alleged better interpretation of what, in 


the Bureau’s opinion, constitutes gross in- 
ome within the meaning of Section 22 (a) 


of thie Internal Code. 


It is sub- 
mitted that the present ruling is the broad 


Section 22 (a), yet 
For 


this 
while its applicability may be inconsequen 


Revenuc 


est interpretation of 


reason 


rendered by the Bureau. 
il 


its significance is of great importance. 


It is the writer’s opinion that to the ex- 
tent that the ruling is applicable to casual 
diggers, its validity is certainly questionable. 

The ruling states that income is realized 
in the vear the treasure-trove is reduced to 
undisputed possession. When is 
trove reduced to undisputed 
The answet ! 
simple. 


treasure- 


pt ssession 4 


to this question may not be so 


Suppose this case: 


A, who owns Blackacre, is digging a flower 
bed in the backyard of Blackacre. The pre- 
ponderance of evidence will show that A is 
not a “treasure-trovee” by trade. Wang! 
A’s shovel strikes pay dirt. Blackacre is 
loaded with wampum.’ 

A sharp pain pierces A’s left breast! 
will this do to his tax bracket ? 


What 
Tax-conscious 
A quickly covers up his find, and arranges 
an immediate conference with his tax advisor. 

On Monday morning, A is in your office. 
You have just finished reading Revised Rul 
ing 61. In accordance with the ruling, A is 
informed that if wampum is reduced to 
undisputed possession, it will constitute or- 
dinary income to the extent of its value in 
United States currency. 
vative type of attorney you advise A to 
until an independent ap- 
praisal can be made by wampum experts. 
After considerable two 
are located who seem to have the necessary 
qualifications. The $200,000 worth 
f purple wampum. Unquestion- 
ably, the taxes due will break A’s back. On 
being informed of the disaster that has be- 

I] \ ASKS 


fallen him, 
ingly simple questions: 


? > ] 
Be ing the conse 


postpone worry 


Indians 


diligence, 


result: 


of genuine 


you the following seem- 





Beads made of shells, used 
American Indians as money, as 
pledges, or as ornaments. There 
kinds, black, or dark purple, and 


1‘*Wampum 
by the North 
ceremonial 
were two 


Finders Weepers 


white, the black having double the value of 
white . .”’ Webster's Collegiate Dictionary, 
Fifth Ed. 
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lf wampum is reduced to undisputed 
possession, it will constitute ordinary 
income to the extent of 

its value in United States currency. 


(1) What 


to undisputed possession? 


constitutes reducing wampum 


(2) Was the wampum reduced to undis- 
puted possession when Blackacre was ac- 
quired in 1922, the time of 
acquisition A know of the valuable 
wampum deposit? 


even though at 


didn’t 


In answer to these two questions, you 
tell A that, under common law, it may well 
be that he acquired undisputed possession 
of the wampum back in 1922 when he pur- 
chased Blackacre. To back up your state- 
ment you read A the passage 
from Pollock and Wright’s Essay on Pos- 
session in the Common Law (page 41): 


folle wing 


“Possession of land carried with it, in 
general, possession of everything which is 
under the land, and in the 
absence of a better title elsewhere, th« 
And it makes no differ- 
ence that the possessor is not aware of the 
thing’s existence. 
who 


attached to or 
right 


to possess it also. 


It is free to anyone 
intention as part 
of a de facto possession to treat this as a 
positive rule of law. But it seems preferable 
to say that the 


acquires a specific 


legal possession rests on 
real de facto possession constituted by the 
occupier’s general power and intent to ex- 
clude unauthorized interference.” 

You further tell A that you remember a 
case called South Staffordshire Water Com- 
pany v. Sharmon, (1896) 2 Q. B. 44,? which 
might support further the position that A 
acquired undisputed possession when Black- 
acre was purchased in 1922. 
the plaintiffs employed the 
clean out 


In that case, 
defendant to 
Defendant 
unknown) 


ttom of the 


1 
a pool on 


their land 


found two rings (owner 

! 1 at the b 
pool. The court, in holding that the plain- 
tiffs were entitled t f 
the rings from the 


embedded in the mu 


recover possession of 
defendant, said: 
“Where a person has possession of house 
or land, with a manifest intention to exer- 
cise control over it and the things which 
may be upon or in it, then, if something 
is found on that land, whether by an em- 
ployee of the owner or by a stranger, the 
presumption is that the possession of the 
thing is in the owner of the locus in quo.” 


2 Latty, Cases and Materials on Chattel Trans- 
actions, (Duke Law School, 1946) 
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A says he doesn’t understand all this locus 
in quo hocus-pocus, and while it’s interest- 
ing that you should so readily recall a case 
decided in 1896, 25 years before you were 
born, he still would like to know what th 
10:00 a. m., Monday morning, May 4, 195 
tax law has to say about it. 


a 

On being thus pinned down, you admit 
to A offhand, don’t know of a 
single tax case right on point, but that the 
case of Petroleum Exploration v. Commis- 
stoner, 52-1 ustc § 66,028, 193 F. (2d) 59, 
rev'g CCH Dec. 18,086, 16 TC 277 (1951), 
might be somewhat in point. In that case, 
the court held, contrary to the Commission- 
er’s position, 
holding 


from the date of discovery, and not from 


that, you 


that, for tax 
period for 


purposes, the 
an oil lease commences 
the date when the property prior to the 
discovery of oil was acquired. 


A says if he didn’t reduce the wampum 
to undisputed possession when he acquired 
Blackacre, when did the unfortunate 
occur? You tell A that 
other possibilities. You 


discc very 


event 
several 
that the 
constitute the 


A continues his questioning: 


there are 
suggest 
mere act of may 
crucial event. 


(3) If it is the law that it is the act of 
discovery which reduces wampum to undis 
puted possession, can A refuse to discover 
or renounce his discovery? Isn’t 
a voluntary act? Is it fraudulent to decline 
to discover? 


discove ry 


As a matter of fact, A 
know how much wampum Blackacre con 
tains. The true extent of his misfortune 
can not be reasonably ascertained until com- 
plete excavation is accomplished. It is only 
at that time that the wampum can be 
washed, separated, graded and removed to 
a place for safe keeping. It 


to him that something more than mere dis- 


says, he doesn’t 


seems logical 
covery is required to reduce the wampum 
to undisputed possession. Might not 


actual excavation? 


that 
something more be 

If actual excavation is a prerequisite, A 
would like to know the answers to the fol- 
lowing questions: 

(4) Can A sell the land and the wampum 
in place and, thus, realize a wampum capital 
gain, rather than wampum ordinary income? 

(5) Is it permissible for A to extract the 
Wwampum in a piece-meal fashion so as to 
spread the wampum income over a number 
of taxable years? 


(Continued on page 575) 
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Books 


Trust Work 


Trust Administration and Taxation. Walter 
L. Nossaman. Matthew Bender & Com- 
pany, 109 State Street, Albany 1, New York. 
Volume 1, 867 pages; Volume 2, 509 pages. 
$25. 

Published in 1945, the first volume of 
his set is equipped with a 
which brings it up to date. 
legal aspects of trusts. Volume 2, entirely 
new as of 1952, deal with those phases 
of taxation that are pertinent to the general 
subject of trust administration. 

The served for many years as 
counsel of the trust department of one of 
the largest banks in Southern California. 
This experience had a decided influence on 
his two-volume work, making it particu- 
larly attractive as a reference book to coun- 
gaged in trust work. 


supplement 
It deals with 


author 


sel en 


Seeking a Solution 


Financing Canadian Federation. 


A. Milton 
Perry. Canadian 
College Street, Tor- 
1953. 117 pages. $1. 


papers dealing with 


matters, this booklet dis- 

agreements between the 
federal and provincial governments. The his- 
torical background first is given, then the 
tax agreements are considered and finally 
there 1 


Moore and J. Harvey 
Tax Foundation, 191 
onto 2B, Ontario 


Sixth in a series of 
Canadian tax 
cusses the tax 


is a critical and analytical examination 
of the use of the agreements as compared 
with other solutions for the problem—reso- 
lution of the conflict between governments 
within the same country in the control and 
exercise of the power to tax. 

Upon examination, the authors conclude that 
the tax agreements represent a change 
which is in keeping with changing social 


Of 
Interest 
to the Tax Man 


concepts and economic changes. They 
agree, however, that the agreements do not 
constitute the magic formula which will 
solve all the financial and tax problems of 
the various governments; instead, they feel 
that a study of the agreements should but 
pave the way for further study of these 
problems. 


Avoidance of Double Taxation 


United States Income Taxation of Private 
United States Investment in Latin America. 
Columbia University Press, 2960 Broadway, 
New York 27, New York. 1953. 
75¢. 

This booklet is a United Nations study. 
As most tax men know, 
investments in 
usually 


80 pages. 


income derived 
foreign countries is 
taxed by the country in which it 
originates and in the case of United States 
residents, it is also taxed in the United 
States. The mitigation of double taxation 
of income is had by several devices—that 
is, specific credits, income tax treaties and 
Western Hemisphere trade corporations. 
Each of these methods comes in for con- 
sideration and analysis in this very well- 
prepared booklet, and _ it special 
attention to the tax problems as they relate 
to investments in Latin America. If the 
investment of United States funds in Latin 
America is to be encouraged, the double- 
taxation aspect of the income to be derived 
from such investments must be out of the 
way before the investor considers the risk 
aud other investment features. 


from 


gives 


Quebec Taxes 


Ouebec Tax Acts. CCH Canadian 
ited, 1200 Lawrence Avenue, West, 
10, Ontario, Canada.* 
171 pages. $2.50. 


Lim- 
Toronto 
Fifth edition, 1953. 





* This booklet may be obtained in the United 


States from Commerce Clearing House, Inc., 


Books 


214 North Michigan Avenue, Chicago 1, Illinois, 
at $2.50 in United States dollars. 
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Here, in booklet form, are the 13 princi- 
pal taxing acts of the Province of Quebec, 
together with other taxing provisions in 
effect in that province. The amendments 
to each act are consolidated and there are 
historical notes following each section. 


For the Legal ‘‘Girl Friday”’ 


The Legal Secretary's Complete Handbook. 
Besse May Miller. Prentice-Hall, Inc., 70 
Fifth Avenue, New York 11, New York. 
1953. 662 pages. $7.50. 

This is a very interesting and valuable 
book for any law office. It can be used 
by the beginner for step-by-step instruc- 
tions or it can be used by the experienced 
secretary for reference. The coverage is 
broad in that there are chapters discussing 
such interesting subjects as the steps in- 
volved in the organization of a corporation, 
the necessity and f organization 
a complete account of the 
responsibilities and activities of a corporate 
secretary. The chapters on real estate 
practice provide a secretary with informa- 
tion on deeds, mortgages, leases, contracts 
of sale and foreclosure actions. Secretaries’ 
duties in with probate and 
estate administration also are covered. 


purp< se" ot 


meetings and 


connection 


Southern California Tax Institute 


Major Tax Problems of 1953. 
Bender & Company, 109 State 
Albany 1, New York. 1953. $14 

This is the most recently volume 
in the series which reports the lectures at 
the University of Southern California’s An- 
nual Tax Institute. The lectures on pressing 
tax problems are delivered by a distinguished 
group of tax men in the far west. 


Matthew 


Street, 


issued 


Statements 


Financial Statement Analysis. John N. 
Myer. Prentice Hall, Inc., 70 Fifth Avenue, 
New York 11, New York. Second edition, 
1952. 272 pages. 

The object of this book is to provide an 
exposition of sound principles for a tech- 
nique of analysis and interpretation of the 
financial statements of business enterprises. 

While this book was originally issued in 
1939, the second edition was printed in 
1952. The author, John N. Myer, is as- 
sistant professor of accountancy, School of 
Business and Civic Administration, City 
College of New York, and Co-ordinator of 
the Accounting Program, Management In- 
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stitute Division of General Education, New 
York University. 


Accounting Conference 


Proceedings of the Fourteenth Annual Insti- 
tute on Accounting. The Department of 
Accounting, College of Commerce and 
Administration, The Ohio State University, 
Columbus, Ohio. 1952. 102 pages. 

This conference on accounting was spon- 
sored by the Department of Accounting, 
College of Commerce and Administration, 
The Ohio State University. Some of the 
subjects discussed are the Machinery and 
Allied Products Institute Accounting Manual, 
concepts of internal control, capital forma- 
tion and tax planning. 


For Work Not Done 


Financing Unemployment Compensation. The 
Tax Foundation, Inc., 30 Rockefeller Plaza, 
New York 20, New York. 1953. 40 pages. 

In some recent discussions regarding the 
proposed union demands for a guaranteed 
annual wage, the proposition was advanced 
that such payment might be used to supple- 
ment unemployment compensation payments. 
Since unemployment compensation payments 
are paid upon the happening of an event, 
which is unemployment, some doubt as to 
the feasibility of tying an employer payment, 
during periods of unemployment, to the 
governmental finance program arises. The 
governmental program has, ever since its 
establishment, been the target of criticism 
both as to its theory and its operation. This 
new study by the Tax Foundation is there- 
fore timely. Throughout the study, em- 
phasis is placed upon strengthening the 
need of such programs in accordance with 
insurance principles, and maintaining alert- 
ness to the weakening of the program in 
any one state for political expediency or de- 
fects in the state program itself. 


Management Papers 


The proceedings of the 1952 Annual Fall 
Conference of the Society for . 


dvancement 
of Management take up the entire contents 
of the January, 1953 issue of the SAM’s 
magazine, Advanced Management. It fea- 
tures the talks and papers of such well- 
known experts as Peter F. Drucker, Ralph 
D. Paine, Jr., Dr. Burleigh B. Gardner and 
many others. Also included are the pro- 
ceedings of round-table discussions on pro- 
duction trends, marketing trends and design 
trends. 
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Articles 


Room for Improvement 


“The Crime of Income Tax Fraud: Its 
Present Status and Function,’ by Charles 


S. Lyon. Columbia Law Review, April, 
1953. 


The author was formerly Chief Counsel 
of the King Subcommittee and Assistant 
Attorney General of the United States 
in charge of the Tax Division. 


The purpose of the criminal provisions of 
the Code is to be found in terms of what is 
commonly called the “deterrence” of other 
potential law violators. In fact, deterrence 
is more exclusively the purpose of the 
criminal penalties for tax violations than is 
the case with criminal penalties generally. 
While overlong jail terms may not be war- 
ranted, there is probably a point at which 
deterrence is impaired by the reduction of 
the threatened duration of imprisonment. 
An analysis of the sentences imposed over 
that 
they have been notably light compared to 
those imposed for such financial offenses as 
larceny and embezzlement and that there 
has been much apparent variation depending 
on the judge, district and type of defendant 
involved. Sentencing practice reflects an 
attitude that tax administrators should take 
into account. Tax evasion is regarded as 
more reprehensible than anti-trust violations 
by executives of big corporations, but it is 
not generally so repellent to the 
public as other comparable 
property, such 


the past six or seven years discloses 


general 
crimes against 
as larceny and embezzle- 
It is thus a delicate problem to de- 
how far tax prosecutions can be 
pushed without tending toward nullification 
of the law 


What this tell us concerning the 
role of criminal sanctions? The inability of 


the Bureau to audit all returns increases the 
importance of retaining the criminal penal- 


ment. 


termine 


does 


Articles 


Digests and Comments 
from Other Periodicals 
- « « Staff Prepared 


ties, pushing for somewhat more severe 
sentences and advertising them to the gen- 
eral public by a substantial number of 
prosecutions each year. On the other hand, 
the criminal sanctions cannot carry the en- 
tire load of securing adequate compliance 
by taxpayers. A great deal can be said for 
a considerably enlarged appropriation, to 
permit the Bureau to conduct more audits. 
Additional appropriations for this purpose are 
not really an additional expense to the govern- 
ment, but a highly profitable investment. 


Criminal sanctions can effectively deter 
others from violating the law only to the 
extent that the events are communicated to 
the general public. It may well be that tax 
fraud prosecutions could be increased in 
effectiveness through more systematic plan- 
ning of investigations and of the timing of 
indictments and press releases, 


Assuming that criminal penalties are 
necessary—and this is surely the prevailing 
view—do the civil penalties serve any addi- 
tional function, or are they unnecessarily 
To the extent that the 


which 


harsh? same psy- 


chology deters from risking 
their liberties deters them from _ risking 
their fortunes, the civil penalties are prob- 
ably efficacious because differences in the 
burden of proof and other factors make 
civil penalties the more likely to follow a 
detected tax fraud. 


men 


It is, however, very difficult to lay down 
standards with any definiteness or precision 
for distinguishing between cases which are 
appropriate for prosecution and those which 
are appropriate only for the assertion of civil 
fraud penalties. At the moment, in short, 
there is broad undefined discretion. Per- 
haps this discretion should be exercised 
through the laying down of rules and poli- 
cies—for example, a clear statement that 
certain types of small evasion will be the 
subject only of civil penalties in the absence 
of very clear-cut evidence of willfullness. 
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Consideration should also be given to 
other alternative remedies. The whole non- 
filing problem deserves further study; the 
comparable civil penalties do not cover so 
extensive an area as the misdemeanor pro- 
visions of Section 145 (a). The provisions 
of Section 293 (a) do not cover the failures 
to “keep any records or supply any infor- 
mation” referred to in the misdemeanor 
provisions of Section 145 (a), although such 
failures can be a severe handicap to tax 
administrators. 

Serious consideration should be given also 
to the manner in which the Commissioner 
exercises the authority given by Section 54 
to require the keeping of records. 

A thorough analysis of all the criminal 
and civil penalties is much needed. Such a 
project should contemplate not only revi- 
sion where needed but also greater codifi- 
cation of substantive fraud law. 

There are substantial areas of discretion 
in the administration of 
law. 


fraud 
the generality 
of the language of the tax evasion statute 
and by the blanket power given the Treas- 


federal tax 
This is underscored by 


ury and Justice Departments to compromise 
any tax matter. Apart from the possibility 
of improper influences, the way discretion 
gets exercised will be generally, though not 
always consciously, affected by considera- 
tions of wise policy and of logistics—that is, 
manpower limitations affecting audits and 
investigations by the Bureau and the 
capacity of prosecutors and courts to handle 
cases with reasonable skill and dispatch. 

At the various stages of a tax fraud in- 
vestigation, there are numerous discretionary 
decisions to be made. Discretion to investi- 
gate or not investigate is also possessed by 
higher authorities in the Treasury Depart- 
ment, on up to the Secretary himself. In 
the nature of things, this discretion becomes 
more potential and less actual the higher in 
the scale one gets. 

Further elements of discretion and policy 
arise from the fact that a special tax fraud 
investigation, regardless of its outcome, may 
seriously injure the person investigated. 

By and large, the Bureau has had com- 
paratively little system or program for de- 
termining what matters and what persons 
should be made the subject of fraud in- 
vestigations. In short, the whole complex 
of existing procedures for determining what 
taxpayers to subject to fraud investigation is 
ripe for re-examination. 

Every prosecutor has some degree of dis- 
cretion, whether avowed or otherwise, in 
determining what cases shall be prosecuted 
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and whether or not a case is sufficiently 
probable of conviction if indictment is re- 
turned. The weighing of all factors which 
might influence the jury is, of course, re- 
quired—but just should they be 
weighed? Much of the range of administra- 
tive discretion here centers around the vague 
requirement that tax evasion be committed 
“willfully.” There will always be differ 
ences in degree in the factors bearing on 
willfullness or the relative flagrance of the 
taxpayer’s behavior 


The probability of conviction 
problems are complicated by the fact that 
the Bureau and the Justice Department seem 
to have thought that the purposes of tax 
fraud law would be best served by prose 
cuting only those cases which were over- 
whelmingly probable of conviction. While 
the promulgation of the idea that prosecu 
tions undertaken are nearly 100 per cent 
successful is desirable, perhaps greater tax 
payer compliance would result if more cases 
were prosecuted, even though a smaller per 
centage of convictions resulted. Few, if 
any, taxpayers would be encouraged to pra 
tice tax evasion by noting that a few more 
people were acquitted, but obviously this 


assumption cannot be pushed too far. 


how 


normal 


Assuming that more cases 
prosecuted, how many more? On balance, 
the optimum number of prosecutions is 
probably higher than the present number, 
but not substantially so. 


should be 


On the question of “dual prosecution”— 
the taxpayer has already been convicted of 
other crimes upon evidence closely related 
to that involved in the tax fraud case—it 
seems that, in recent years, the Tax Division 
has entertained some policy against prose 


cution where the sentence previously im- 
posed was substantial. 


But general agreement 
as to the policy application has been lack 
ing and the Tax Division has been re 
examining it since the latter part of 1952. 
On balance, the arguments against enter- 
taining the policy seem persuasive. Formu 
lating a policy sufficiently definite to produce 
demonstrable consistency and good sense 
is alone quite difficult, if not impossible 
More fundamentally, it seems that such a 
policy stretches the executive arm of the 
government beyond its proper reach. Its 
job is to enforce the laws as written by 
the legislative branch; and the trial judge 
has ample authority to adjust penalties that 
may be excessive. Such judicial discretion 
has, in fact, been exercised where concurrent 
sentences have been given for price control 
and tax violations. 
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To what extent should the decision as to 
prosecution be influenced by the fact that 
the amount of evaded tax is relatively small, 
let us say under $1,000? The statute says 
nothing as to the amount of the tax evaded, 
yet the Tax Division would not be much 
criticized if it followed a policy of declining 
prosecution, except under unusual circum- 
stances, in the case of a relatively small 
evader. It seems doubtful that any such 
policy could be laid down in terms more 
definite than those just set forth. 


The power to compromise the civil and 
criminal aspects of any tax case is ex- 
tremely broad but its exercise has been 
limited. 


While all of these policies by which the 
Tax Division has guided and limited its dis- 
cretionary powers seem sound and sensible, 
they point up one broad area for improved 
administration. Why were not many, if not 
all, of these policies publicly stated years 
ago? Something more formal than press 
releases seems desirable, be they called 
regulations, rules or circulars. The time is 
now ripe, or soon should be, for a formal 
communication on such matters as confer- 
ence procedures, rules for formalizing repre- 
sentation by attorneys and accountants, and 
so forth. 


From the very beginning, the whole 
matter of voluntary disclosure was sur- 
rounded by uncertainty; it was never ex- 
plicitly provided for by statute, regulation 
or any of the lesser breed of public com- 
munications emanating from the Treasury 
and the Bureau. Nor did the policy have 
even a statutory footing. The Treasury did 
not purport to pin the disclosure policy to 
any statutory provision. Indeed, its treat- 
ment of the policy was consistent only with 
an intention to keep it on an informal, non- 
binding basis. Enough can be said for a 
voluntary disclosure policy to warrant plac- 
ing the whole problem in the program for 
joint study and planning by the Treasury 
and Justice Departments which has been 
urged herein as essential to good tax ad- 
ministration. 

The health policy, in its operation and in 
its demise, had several features in common 
with the voluntary disclosure policy. It had 
no specific statutory footing, and such 
publication as the policy received was highly 
informal. Considerations of mercy as such 
are probably not the proper function of the 
Tax Division, but there may be cases where 
it is legitimate to take into account clear 
and visible physical conditions in so far as 
they might affect the jury’s verdict. To 


Articles 


the extent, however, that health factors are 
taken into account, it is desirable to make a 
clear written record of such fact. 


“Direct referral”—whereby fraud cases 
would go directly to United States attorneys 
from field offices of the Bureau—like many 
problems of tax fraud administration, in- 
volves the weighing of competing considera- 
tions and of assumptions based on guesswork. 
No one can prove that direct referral would 
substantially harm revenue administration 
—but it seems to be an unwise step. 


In what has gone before, perspective may 
have become somewhat distorted; the major 
fact remains that tax administration is in a 
healthy vigorous condition. There is, of 
course, much room for improvement, but 
the prospects for such improvement seem 
good, particularly if Congress gives the 
Bureau and Tax Division the necessary as- 
sistance. Perspective is not gained by 
focusing entirely on striking cases of official 
dereliction but rather by comparing our 
experience with the problems of tax collec- 
tion and official regularity in most other 
countries. And surely we have come a long 
way in our own country in modern times. 


Uniformity Is Lacking 


see 


Substance’ vs. ‘Form’ in the Applica- 
tion of the Commerce Clause to State 


Taxation,’’ by Edward J. Barrett, Jr. 


University of Pennsylvania Law Review, 
April, 1953. 


The author is a professor of law at the 
University of California Law School. 


Our federal system of government has 
resulted in an unbelievably complicated 
state and local government taxing system. 
Within the continental limits of the United 
States, 48 states and the District of Colum- 
bia, plus thousands of cities, towns, counties, 
parishes, and special assessment districts, 
independently assess and collect taxes. In 
addition to its federal tax obligations, a 
large interstate business today easily may 
find itself paying taxes to hundreds of sep- 
arate taxing jurisdictions. 

This taxing structure is marked. by its 
lack of uniformity. Even more striking is 
the lack of uniformity in the taxing struc- 
tures of the states. This lack of uniformity 
is due, in part, simply to the accidents of 
growth of tax legislation in separate juris- 
dictions having no compulsion to uniformity. 
But, in considerable measure, it is also due 
to variations inherent in the conditions of 
the states themselves. 
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Uniformity is also lacking in the size of 
the tax burden. The variations are ex- 
plained, partly, by two factors. Some states 
traditionally have higher standards of public 
services which must be paid for by a total 
tax burden larger than that of states with 
lower standards in this respect. In other 
states, many of the services may be per- 
formed by local rather than state govern- 
ments with a consequent shifting of the 
burden to the local ad valorem property 
tax. Hence, a true comparative picture 
could be obtained only if figures on the 
total tax burden, state and local, were avail- 


able. 


Generally speaking, goods produced in a 
state with a high per capita tax burden will 
be at a disadvantage as compared with 
those produced in a state with a low tax 
burden. 3ut, if the high-tax-burden state 
derives the major portion of its revenue 
from property or income taxes, the competi- 
tive positions may be reversed. 


A marketing tax discriminating against 
out-of-state goods probably will diminish 
the flow of commerce into the state; one 
discriminating in favor of out-of-state goods 
probably will increase imports; a nondis- 
criminatory tax paid with respect to all 
goods should have no effect upon imports. 
If sales to purchasers outside the state are 
exempted from the tax, ‘however, it may 
have the effect, at least in the short run, of 
stimulating the export of goods from the 
state. 


The competitive position of interstate 
goods will also be affected adversely when- 
ever more than one state is permitted to 
tax the same portion of the process of pro- 
duction and distribution. 


Analysis of the effect of taxes which bear 
upon transportation and communication is 
somewhat more difficult. The problem 
here is one of allocation. Each state should 
be entitled to its fair share of tax revenues 
from interstate transportation and commu- 
nication businesses. Any tax which goes 
beyond that fair share imposes an unneces- 
sary restriction upon the free flow of 
commerce. The most sensible criterion for de- 
termining what is a fair share seems to be 
that the tax load borne by transportation 
and communication companies should be 
roughly equivalent to that borne by busi- 
ness and property, generally within any par- 
ticular state. 


The courts can make economic sense out 
of their decisions in this field within the 
framework of our federal system by (and, 
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perhaps, only by) accepting the two follow- 
ing propositions of law as general guides 
to decision: (1) Any tax which, if applied 
generally by the states or their subdivisions, 
would bear more heavily upon interstate 
than intrastate commerce (that is, any dis- 
criminatory tax) should, absent compelling 
considerations of local necessity or of ju- 
dicial expediency, be held invalid. (2) Any 
tax which would not bear more heavily 
upon interstate than intrastate commerce 
should be held valid. 


Invalidation of taxes, discriminating against 
interstate commerce, makes economic Sense 
in terms of the national interest in freedom 
of trade. 


Judicial application of the rule against 
discrimination presents many difficult prob- 
lems, not all of which are readily perceived 
In the first place, there is the problem of 
determining which taxes are, in fact, dis 
criminatory. ‘Taxes which make a formal 
discrimination against interstate commerce 
have long been recognized and condemned 
by the Supreme Court. But, to be mean- 
ingful, the rule against discrimination must 
cut deeper. Many taxes which are formally 
nondiscriminatory, in fact, may bear more 
heavily upon interstate than intrastate com- 
merce. 


The Supreme Court thus far has failed to 
recognize explicitly the commerce clause 
implications of special classifications. Ju- 
dicial recognition of the fact that special tax 
classifications involve practical discrimina- 
tion against interstate commerce is essential 
if commerce clause cases are to be decided 
in terms of substance rather than form. 
Recognition of the problem does not mean, 
however, that all special classifications em- 
bodying interstate commerce must be held 
invalid. 


Legitimate reasons of policy, or of ad- 
ministrative expediency, are ample justifica- 
tion for many types of classifications even 


though they may also have some impact 
upon interstate commerce. Even when the 
legislative motive may be to discriminate 
against interstate commerce, the 
standable judicial reluctance to 
legislative motive usually will 
consideration. 


under- 
examine 
forbid. its 


In essence, what the Court must deter- 
mine in each case is whether the risk that 
interstate commerce will be subjected to a 
discriminatory burden is outweighed by the 
local interest in freedom to classify for tax 
purposes. The policy of 
clause would justify 


the commerce 
invalidating narrow 
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In the cases dealing with the power 

of Congress to regulate interstate 
commerce, the Supreme Court, in 
recent years, has abandoned formal 
distinctions between “‘direct"’ 

and “‘indirect’’ effects upon commerce 
for a test which 

looks to the economic effect upon 
commerce of the activities to 

be regulated. 


classifications embodying predominantly 
interstate commerce business; the local in- 
terest in freedom of classification would 
justify upholding broader classifications 
which include predominantly local business. 
Political restraints upon excessive taxation 
would be weak, of course, in the former 
case, strong in the latter. 


Failure of the state to apportion prop- 
erly a particular tax to activities or property 
within the state also may involve problems 
of discrimination. While apportionment 
has been largely a due process concept, it 
also has commerce clause implications. An 
unapportioned tax is, in effect, discrimina- 
tory as to subject though not as to rate. 


The Court long has recognized this prob- 
lem and required apportionment in most 
state taxing situations. In the earlier cases, 
the rationale was essentially due process, al- 
though commerce clause language also was 
used. More recently, the requirement of 
apportionment has been justified in terms 
of the “multiple burden” approach: An un- 
apportioned tax, though nominally 
“in its practical operation 
against interstate commerce, since it im- 
poses upon it, merely because interstate 
commerce is being done, the risk of a mul- 
tiple burden to which local commerce is 
not exposed.” (Gwin, White & Prince v 
Henneford, Inc., 305 U. S. 434, 439 (1939). 
See, also, Western Live Stock v. Bureau of 
Revenue, 303 U. S. 250 (1938) and Adams 
Manufacturing Company v. Storen, 304 VU. S. 
307 (1938).) 


local, 
discriminates 


At best, however, courts can do only a 


partial job in the apportionment field. Ob- 
viously, they are not competent to formu- 
late and impose upon all states uniform 
apportionment formulas. As each _ indi- 
vidual apportionment formula comes before 
it, the Court can do no more than recognize 
that “by its very nature the problem is 


Articles 


incapable of precise and arithmetical solu- 
tion” and uphold the local formula unless 
it can be shown to “project the taxing power 
of the state plainly beyond its borders.” 
Frequently, this action may result in sub- 
jecting the interstate enterprise to 
degree of multiple taxation since 
amounts allocated to the various states 
easily can exceed 100 per cent. A complete 
solution of the apportionment problem can 
come only as a result of Congressional 
action. 


some 
the 


Application of the second proposition, 
that nondiscriminatory state taxes should be 
upheld whatever their relationship to inter- 
state commerce, would run counter to the 
trend of recent decisions of the Supreme 
Court. But no valid reason of substance 
appears why any state tax of wide general 
application, nondiscriminatory in rate and 
fairly apportioned to activities within the 
state, should not be sustained whatever its 
formal incidence. 


In the cases dealing with the power of 
Congress to regulate interstate commerce, 
the Court, in recent years, has abandoned 
formal distinctions between “direct” and 
“indirect” effects upon commerce for a test 
which looks to the economic effect upon 
commerce of the activities to be regulated. 
In the field of state taxation, however, the 
Court has continued to apply the old formal 
distinctions. Taxes imposed upon intra- 
state commerce are upheld regardless of 
their impact upon the flow of interstate 
commerce unless they involve a formal and 
obvious discrimination against that com- 
merce. Taxes imposed directly upon inter- 
state commerce may be held invalid even 
though they are nondiscriminatory and do 
not constitute, in substance, a deterrent to 
that commerce, And even more subtle 
distinctions are sometimes drawn when 
taxes upon businesses engaged wholly in 
interstate commerce are upheld on the 
theory that their formal incidence is upon 
a mere “local incident” of the 
commerce. 


interstate 


Acceptance of the propositions, suggested 
above as a general guide to decision, would 
largely free the Court from these formal 
distinctions. In broad terms, the question 
in each case (whether intrastate or inter- 
state commerce is the formal subject of the 
tax) would be: Does the tax, in substance, 
have an adverse effect upon interstate com- 
merce which is not outweighed by some 
legitimate local interest? 


The states themselves have made some 
attempts to minimize burdens on interstate 


565 






































































































































































































































































































It is unlikely that any real 
uniformity ever will be attained by 
interstate cooperation. 


trade. It is unlikely, however, that any 
real uniformity ever will be attained by 
interstate cooperation. Efforts toward in- 
terstate cooperation should always be en- 
couraged, but hope cannot be held out for 
any startling results. 


Congressional action will be successful in 
proportion to the extent to which it inter- 
feres with state autonomy in the matter of 
taxation. The basic problem, as pointed 
out earlier, is the existence of independent 
taxing jurisdictions with no compulsion 
towards uniformity. All the problems of 
barriers to free flow of trade from taxation 
would be eliminated by the simple expedient 
of superseding state taxes by a national tax 
or taxes, with the net revenue to be allo- 
cated back to the states. The savings in 
administrative costs alone would be tre- 
mendous and the cost of compliance factor 
for interstate business would be greatly les- 


CIVIL PENALTIES RELATING TO 


cept of income taxation based on the prin- 
ciple of taxation according to ability to pay. 


The withholding tax on wage earners 
may be necessary in many instances in order 
to prevent loss of revenue to the govern- 
ment from many wage earners who move 
from place to place. There is a basis for 
withholding income tax as to the wage 
earner who is enjoying the benefits of his 
compensation and knows that he is receiv- 
ing some taxable income; however, the 
estimated tax provisions require nonwage 
earners to pay income tax on income before 
they have received it and to guess what 
their income will be for the current year. 
This guess must be made by March 15 by 
calendar-year taxpayers. It is impossible, 
in many instances, for a nonwage earner 
to estimate with any degree of certainty by 
March 15 what his income will be for the 
year, two and one-half months of which 
have passed. It is not considered that it 
was ever intended for Congress to be given 
the power to assess a tax in the guise of 
income tax on guesses and estimates which 
have no basis in fact. 
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sened. But the barriers to the successful 
adoption of such a proposal are, at least 
for the foreseeable future, insuperable. The 
problems of allocation of revenue among 
the states would be complicated and diffi- 
cult, and state autonomy would be at an 
end if the states were dependent on the fed- 
eral government for revenue. 

The essential idea is that uniformity in 
state taxation can be achieved with the 
least federal interference in local matters 
by legislation which prohibits the states 
from taxing interstate commerce, or its 
avails, except by certain specified forms of 
taxation. 

The problems involved in the detailed 
drafting of such statutes will not be easy. 
Even the problem of working out a uni- 
form allocation formula for net income 
taxation presents serious difficulties. If 
reasonable compromises of conflicting interests 
are to be made, extensive Congressional 
hearings and careful committee work will 
be essential. And, in the end, the problem 
may prove too complicated for detailed stat- 
utory treatment and may have to be turned 
over to an administrative agency, governed 
by general statutory standards. 









THE DECLARATION OF 
ESTIMATED TAX—Continued from page 546 


The Current Tax Payment Act of 1943 
was enacted because of considerable agi- 
tation for the adoption of the Ruml Plan. 
Its purpose was to protect the Treasury 
against deaths, disappearances and insol- 
vencies and to catch itinerants who habitu- 
ally move about from place to place and 
with whom the Treasury could not keep 
pace. Had it not been for the desire to 
guard the Treasury against these losses on 
itinerants, perhaps there would never have 
been a provision for estimates by those 
engaged in business; but the wage earner, 
no doubt, would consider that he was dis- 
criminated against if tax was withheld from 
his wages while the business man did not 
have to pay his tax until two and one-half 
months after the end of his taxable year 
However, the declaration of estimated tax 
in thousands of cases is ridiculous in the 
extreme because there is no basis upon 
which to make an estimate. Perhaps in the 
not too distant future, the constitutionality 
of the provisions of the law requiring dec- 
larations of estimated tax to be filed will 
be tested in our courts. [The End] 
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Required Reserve Is Not Profit 


Acting in accordance with provincial 
statute does not disturb status of mutual 
insurance company. 


A mutual fire insurance company in New 
Brunswick had no shareholders but each 
person insured became a member. The lo- 
cal insurance act required that a reserve be 
set up to ensure that the liabilities be paid 
to the extent that ordinary receipts might 
be insufficient. In 1947, the company trans- 
ferred its surplus to such a reserve fund, 
which fund, according to the act, “shall be 
the property of the insurer as a whole and 
no member shall have a right to claim any 
share or interest therein in respect of any 
payment contributed towards it....” The 
Minister contended that, because such fund 
was the property of the company and not 
available to its members, the company was 
not a genuine mutual company and that 
the surplus should be taxed as income to the 
company. These contentions were rejected 
since the transfer was in accordance with 
the mutual insurance plans of the province; 
profit was not the motive—on a winding- 
up, any surplus remaining after paying 
claims and liabilities would be returned to 
the members.—Stanley Mutual Fire Insurance 
Company v. Minister of National Revenue, 53 
DTC 1119. 


A Bargain Is a Bargain 


Purchaser fails in attempt to shunt off 
on vendor adverse tax effects of sale. 


The farm 
with everything on it, 
uncut tobacco, for a total consideration of 
$44,000. In the sales agreement, no men- 
tion was made of the tobacco crop alone 
Later, however, when the purchaser had 
sold the tobacco, he endeavored to have a 
separate price set on the tobacco crop. This 
the vendors refused to do. The purchaser 


owners of a sold it, together 


including a crop of 


Canadian Tax Letter 


Business Purpose . . . 


Farm Includes Crop . . . 


Accounting v. Taxation 


Canadian Tax Letter 


then wrote to a director of income tax, stat- 
ing that the crop had been valued at $7,000 
and that earlier income tax returns should 
be amended to reflect this change. Accord- 
ingly, the vendor was assessed to income 
tax on the $7,000, less expenses. This ac- 
tion was found to be incorrect, since the 
sales agreement did not contemplate a sale 
of the crop by itself; it was a sale of the 
entire farm and the attempt by the pur- 
chaser to comminute the sales price was 
improper.—Jogart v. Minister of National 
Revenue, 53 DTC 143 


Minister's Discretion Controls 


Depreciation allowance does not have 
to follow accounting principles. 


One company acquired property, includ 
ing buildings, from another company in 
which it had a controlling interest. For the 
year 1947, a depreciation allowance, based 
on the purchase price, was claimed. The 
Minister, however, allowed only an allow 
ance computed on the cost of the buildings 
to the original owner. The Board consid- 
ered that the Minister had not properly ex- 
ercised his discretion and stated that the 
basis for depreciation should have been the 
cost to the present owner. In taking this 
action, the Board erred as Section 6 (n) of 
the Income War Tax Act gave a taxpayer 
“no statutory right to any deduction except 
that which the Minister may allow to him. 
And, secondly, the Minister, far from being 
forbidden to look behind the facade of the 
transaction by which the assets were ac- 
quired, is specifically required to do so in 
order to determine whether there was a 
controlling interest between the owner of 
the assets and the former owner.” As to 
the Minister’s determination not being in 
accord with accounting practice, “there is no 
necessary relationship between the amount 
of deduction in respect of depreciation of an 
asset that may be set up in the taxpayer's 
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books and the amount of the deduction from 
what would otherwise be taxable income 
that may be allowed. The former is for 
the accountant and the taxpayer, the latter 
is for the taxing authority under the taxing 
Act. Thus accounting practice must give 
way to the discretion that Parliament 
vested in the Minister. This does not mean 
that there are no limitations on the Min- 
ister’s exercise of his discretion. He must 
not act arbitrarily. If he has actually 
exercised his discretion the Court has no 
right to interfere with it even if it would 
have come to a different conclusion if the 
matter had been one for it to decide... .”"— 
Minister of National Revenue v. Simpson’s 
Limited, 53 DTC 1127. 


Work Must Go On 


Transportation of officer-employees is 
within business purpose. 


has 


A wholesale and retail lumber company 
owned four automobiles, a Buick, a Pack- 
ard, a Chrysler and a Cadillac, for which 
there were no garages at its plant. These 
automobiles were made available to officer- 
shareholders who lived at a distance from 
the plant, in order that they might arrive 
promptly at the plant whenever needed 
(they had no other means of getting to the 
plant). They kept the cars in their own 
garages without cost to the company. It 
was claimed that there should be no capital 
cost allowance for the cars because they 
were being used, in part, for private rather 
than business purposes; in addition, it was 
claimed that such cars were too expensive 


for the purpose to which they were being 
put. However, while the practice of using 
such large cars probably was not economic 
or sound, since the amount of private use 
was negligible, there was sufficient business 
purpose to sustain a capital cost allowance. 
—Goderich Manufacturing Company Limited 
v. Minister of National Revenue, 53 DTC 152. 


It Pays to Be Elected 


Councillor appointed for life is at a 
disadvantage compared with elected 
councillors. 


A councillor holding the position, in the 
Quebec Legislative Council, of leader of 
the opposition gets $3,000 annually for office, 
traveling and entertainment expenses. Each 
member of the legislative assembly gets 
$1,000 annually for expenses. Since the 
latter is elected, the $1,000 is not included 
in his income, but because a councillor is 
appointed to and holds an office, the entire 
$3,000 is part of his income in the year in 
which it is received.—La Ferte v. Minister of 
National Revenue, 53 DTC 176. 


Parental Support 
Good filial action brings deduction. 


A Wunegarian, resident in Canada since 
1950, supplied his aged parents in Hungary 
with foods and medicine, and money. For 
1951 he claimed and was allowed as a 
dependency deduction $1,100 instead of 
$400 as allowed by the Minister.—Kleimn v 
Minister of National Revenue, 53 DTC 171 


PHILOSOPHY OF TAX ADMINISTRATION 


Here is 


Commis- 
according to O. 
Gordon Delk, Deputy Commissioner, 
in a recent statement before the Ma- 
chinery and Allied Products Institute: 


the thinking of 


sioner Andrews, 


“He insists on clear-cut objectives; 
absolute integrity; a full day’s work; 
treatment of taxpayers as people; 
strictly merit appointments and pro- 
motions; ability and willingness on 
the part of all officials and employees 
to assume responsibility; recognition 
of the fact that revenue employees 
work for the taxpayers; that tax- 
payers meet the obligations imposed 
upon them by law; that convicted tax 
cheaters be firmly dealt with; that the 
technical competency of all employees 
be raised; that there is always a better 
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way to do the job and that way must 
be found; that unnecessary statutory 
complexities and out-moded provi- 
sions be eliminated; that a new idea, 
should not be feared but met head-on 
by appropriate testing; that the Rev- 
enue Service is big business and must 
be run on the best business principles. 


“In furtherance of this kind of 
thinking, he is now conducting a per- 
sonal crusade from one end of the 
country to the other in an inspired 
effort to personally persuade each of 
the 54,000 revenue employees and all 
taxpayer groups that he intends to 
see that this country gets the most 
honest, advanced and progressive type of 
tax administration that can be offered. 


I know that he means business.” 


TAXES —The Tax Magazine 





Acq. and Non-acq. 


Accelerated Depreciation 
for New Projects 
Sr: 


It has been frequently proposed that a 
new business, or a business which expands 
its production facilities, should be permitted 
to choose its own 


income tax purposes. 


depreciation rates for 


\ new business, or a business which is 
expanding, is often lacking in working cap- 
ital and a reduction in taxes be- 
cause of deduction of depreciation in excess 


of that computed on the normal life of the 


income 


assets may be of great benefit to a company 
during the first few years after its estab- 
lishment, or after éxpansion of its facilities 


Presupposing uniform tax rates, the 
income taxes paid would be the 


same, as rapid write-off through deprecia 
A 


eventual 


(08Nn «¢ 


depreciation will be allowable in later years, 


with a 


uring the early years means that less 


corresponding increase in income 


taxes. 


The principal 


posals are: 


objections to these pro- 


(1) The government needs the revenue 
from income taxes now, not five years from 
now; and 


(2) Profits from sale of the assets would 


Section 117 (j) at capital 


be taxed under 


gains rates. 


In order to overcome these objections, it 
is proposed that 


(1) A new business, or a business which 
expands its physical facilities, for the 


I nrst 
into existence 


or after such expansion, shall be permitted 


few years after its coming 
to choose its own depreciation rates on new 
or expanded facilities, such rates not to be 
necessarily uniform between years 

(2) Income tax will be 
such optional 


computed using 
and tax 
will be paid on the income so determined 


depreciation 


rates 


Acq. and Non-acq. 


(3) The amount of tax that would have 
been due had normal depreciation 
been used will be computed. 


rates 


(4) In addition to the tax payable, as 
determined under (2) above, an amount 
shall be paid équal to interest computed 
at a predetermined rate on the difference 
between the tax paid and that 
using normal depreciation. 


payable, 


The government would borrow on bonds 
the amount necessary to make up for the 
reduction in income taxes because of accel- 
erated depreciation, and the factor for in- 
terest would pay the interest on the bonds. 
The factor could be fixed at a rate higher 
than government bond interest in order to 


cover increased administra- 
The increased taxes in later 
years because of lowered depreciation rates 


should retire the bonds. 


governmental 
tive expenses. 


The objection to the capital gains pro 


vision could be solved by providing that, 
in case an asset were sold on which depre- 
ciation in had been de- 
ducted, such excess should be restored as 
ordinary income. 


excess of normal 


Joun F. Y. STAMBAUGH 
TuLsa, OKLAHOMA 


Use of Marital Deduction 
‘Estate Trusts’’ in California 
Sir: 


The article by Messrs. Mannheimer and 
Wheeler in the May issue of TAxeEs 
The Tax Magazine, entitled “Relative Merits 
of Two Kinds of Trusts That Qualify for 
the Marital Deduction,” was extremely in- 
teresting and However, the 
writer feels that attorneys, particularly Cali- 
fornia practitioners, should be warned-that 
there is a serious question as to the pro 
priety of using “estate trusts” where it is 
anticipated that the will will be probated 
in California. 


informative. 
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In re Brunet’s Estate, 34 Cal. (2d) 105, 207 
Pac. (2d) 567 (1949), is cited, with cases from 
other jurisdictions, for the proposition that, 
if the meaning of a gift to an estate is clear, 
the gift is valid. This appears to be an in- 
advertence since, it is respectfully submitted, 
the decision supports two prior cases, In 
re Glass’ Estate, 164 Cal. 765, 130 Pac. 868 
(1913) and In re Davis’ Estate, 59 Pac. (2d) 
547—determined on another point at re- 
hearing—in holding that the estate of a 
decedent is not a person or entity that can 
take by will under Section 27 of the Cali- 
fornia Probate Code. None of these cases 
has been overruled and it appears that a 
bequest to an estate is invalid in California. 


The somewhat confused holding in the 
Burnet case arose from the fact that the will 
in question was drawn by a layman and 
the court relied upon this fact in affirming 
the rule that a bequest to an estate is in- 
valid, although holding that, because the 
testator was not familiar with legal techni- 
calities, the will should be interpreted as 
containing a bequest to the “heirs or de- 
visees” of the decedent. 


It has been suggested that marital de- 
duction trusts vesting the remainder interest 
in the executor or administrator of the 
estate of the life beneficiary-surviving spouse 
might avoid the holdings of the above cases 
and still qualify for the marital deduction. 
However, even this seems extremely doubt- 
ful since the bequest to the personal repre- 
sentative of the estate of the life beneficiary 
undoubtedly would be interpreted as a be- 
quest to the fiduciary in his representative 
capacity (A. L. R., Volume 104, at page 114, 
Volume 151, at page 1438; Larrabee v. Tracy, 
39 Cal. App. (2d) 593, 104 Pac. (2d) 61) 
and, in fact, this should be necessary to 
qualify for a marital deduction. It is diffi 
cult to see, therefore, why such a provision 
would not be interpreted as a bequest to the 
estate. While it is possible that the courts 
might welcome the provision in favor of the 
personal representative of the estate of 
the life beneficiary as a means of avoiding the 
unreasonably technical rule set forth in the 
Glass, Davis and Brunet cases, this is con- 
jectural at best, and, since an adverse ruling 
would lose the benefit of the marital deduc- 
tion and, therefore, would be quite costly 
to the client in most instances, it is sub- 
mitted that the use of “estate trusts” in 
California should be avoided unless and 
until the situation changes, 


The writer believes that the above ob- 
jections to creating “estate trusts” in wills 
need not necessarily apply to the exercise of 
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general powers of appointment in favor of 
the estate of the person holding the power. 
In other words, where the surviving spouse 
has been granted a general power of ap- 
pointment and elects to exercise the power 
in favor of her estate, it does not appear that 
she is necessarily executing a testamentary 
instrument which must meet the require- 
ments of Section 27 of the California Pro- 
bate Code. (See Nossaman, Trust Admints- 


tration and Taxation, Volume 2, page 139.) 


Davin L 


SAMUELS 
Pato Ato, CALIFORNIA 


Interdependent Taxes 
Sir: 


Although there is no longer an interde- 
pendence between federal and state incom« 
taxes, the problem of interdependence still 
exists in the computation of the Pennsyl- 
vania corporate net income tax. The problem 
may be simplified by the use of precalcula- 
tions and formulas. 

The basic calculation, which applies in 
great majority of the cases, is a simpl 
division of the income before taxes by 21 
(Assuming the taxable income to be 100 pe: 
cent, the tax deducted is then 5 per cent 
and income before taxes is 105 
Dividing the tax (5 per cent) into the 
income before taxes (105 per cent) the 
quotient is 21.) This applies in all cases 
where there is no necessity for allocation 
and where there are no out-of-state capital 
gains or losses. 


per cent 


The limit on charity is 5 per cent of in- 
come after deducting the corporate net in- 
come tax but before deducting the charity 
allowable. The corporate net income tax 
is 5 per cent of income after deducting both 
the allowable charity and the tax. Apply 
the following percentages to the net income 
before charity and before the state tax: 

For the Charity 
cent, 


Allowable, 4.7732697 pe: 


For Corporate Net Ingome Tax, 4.5346058 
per cent. 

A further computation is required when a 
corporation must allocate its income and, 
also, has capital gains. The correct tax is 
obtained by use of the following formula: 

{[(Allocating Factor x Income) 
sylvania Capital Gains) ] 
cating Factor) 


(Penn- 
(20 + Allo- 


(The allocating factor as used here is the 
average of the fractions specified in the law 
for the tax computation where 
out-of-state situations prevail.) 
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Income, as used above, denotes income 
before all capital gains and before the tax. 


The most complex situation involves all 
of the above, that is, disallowed charity, al- 
locations and capital gains. 
income, as used here, is income before all 
capital gains, before charity and before tax: 


Tax equals: 

{[(Factor x 19 x Income) (Factor 
All Capital Gains) + (20 x Pennsylvania 
Capital Gains)] + [400 + (19 Factor) | 

Charity Equals: 

(Income + All 

20 


Capital Gains Tax) 


Illustration: 

Net income before charity, before Penn- 
sylvania corporate net income tax, and be- 
fore capital gains is $90,000. Capital gains 
are $10,000, of which $6,000 are applicable 
to Pennsylvania. The allocating factor is 
computed at .250000. The tax is arrived at 
as follows: 


Substituting: 


(2 36 


(20 x 6,000) ] 


90,000) (.25 x« 10,000) 
[400 + (19 25)] 
Multiplying 
(427.500 


4.75) 


2.500 + 120.000) 


12 (400 
Combining: 
545.000 $04.75 


The Tax: $1,346.51 


‘The charity is computed as follows: 
Substituting: 


(90,000 10,000 1,346.51) 0) 


Note that the 


Combining: 
98,653.49 =~ 20 
The Charity: $4,932.67 


The information 
return as follows: 


would appear on the 


Net Income 
(90,000 + 10,000 — 
4,932.67) 


Gains on Pennsylvania Assets 


$93,720.82 
1,346.51 


6,000.00 


$87,720.82 


Pennsyl- 


Balance 
Gains on 
vania 


Outside of 

Assets 4,000.00 

Balance 

Allocating Percentage 

Net Income Allocated to Penn- 
sylvania 

Add back line 5 (Pennsylvania 
Capital Gains) 


$83,720.82 
250000 


$20,930.20 
6,000.00 
Taxable Income 


Tax at 5 per cent 


Charity may be checked as indicated 
per cent of income before charity 
per cent of (93,720.82 + 4,932.67) 
per cent of 98,653.49 
harity: $4,932.67 


Where income includes dividends or in- 
terest on United States securities, these 
should be treated in exactly the same man- 
ner as out-of-state capital gains. 


Harry S. Gross 


PHILADELPHIA Jures Link 
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accustomed to before 1940. However, we 
are trying to simplify the tax structure, re- 
move many of the present inequities and at 
the same time develop a system which will 
impose as few handicaps as possible to the 
dic 


1amic growth of the country. Those are 


oul objectives “s 


The Commissioner 


Deputy Commissioner.—O. Gordon Delk, 
Jr., of Virginia, was appointed Deputy 
Commissioner of Internal Revenue on March 
16, 1953, the first position of its kind since 


the reorganization of the Bureau of Internal 


Acq. and Non-acq. 


Revenue in 1952. As Deputy Commissioner, 
Mr. Delk is responsible to the Commissioner 
for the supervision of all matters pertaining 
to organization, management and adminis- 
tration in the Internal Revenus Service. In 
addition to these duties, he performs the 
duties of the Commissioner of 
Revenue in the absence of the 
sioner. 


Internal 
Commis- 


The title of Deputy Commissioner of In- 
ternal Revenue is not new, but the duties 
and responsibilities of this position have 
been radically changed since the reorgani- 
zation of the Bureau. Prior to the reor- 
ganization in 1952, Deputy Commissioners 
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were appointed as subordinates to the As- 
sistant Commissioners, and usually headed 
operating divisions in the Washington head- 
quarters. Under the new organizational struc- 
ture, there is only one deputy Commissioner. 


As Deputy Commissioner, Mr. Delk exer- 
cises control over the operations, technical, 
inspection, planning and administrative pro- 
grams of the Bureau. This includes initiat- 
ing new methods of collecting taxes, auditing 
tax returns and administering tax laws. He 
also advises the Assistant Commissioners on 
top-level objectives and policies, and ap- 
praises the effectiveness of the methods 
employed to attain these objectives. 


Mr. Delk was born in Smithfield, Vir- 
ginia, on December 28, 1911. He studied ac- 
countancy at George Washington University, 
and later received his LL.B degree from 
Southeastern University at Washington, 
D. C. He is a member of the bars of the 
Supreme Court of the United States, the 
District of Columbia and the State of Vir- 
ginia. 

The new Deputy Commissioner first en- 
tered government service in 1928 as an em- 
ployee of the General Office. 
He served as a agen 
cy’s Investigations from 1933 to 
1942. In 1942, he served as a staff member 
of the Senate Committtee on the Reduction 
of Non-Essential Expenditures After his 
return to the General Accounting Office in 
July of 
later analyst in the 
office of the Controller General. During 
1943 and 1944, Mr. Delk was on loan to the 
Department of State and served as princi- 
pal mission officer with the North African 
Economic Board, a staff operation directed 
by General Eisenhower, then Commander 
of Allied Forces. 


Accounting 
member of that 


Division 


1942, he became budget analyst and 


senior administrative 


He returned to the General Acounting 
Office in 1944, and, in 1945, became assistant 
director of the newly-formed Corporation 
Audits Division, which was organized and 
headed for two years by the present Com- 
missioner of Internal Revenue, T. Coleman 
Andrews. He served as assistant director until 
December, 1951, when he left the government 
service to engage in banking and farming 
Smithfield, Virginia. From 
February 6, 1953, until his appointment as 
Deputy Commissioner, Mr. Delk served as 
Special Consultant to the Commissioner on 
organizational and management matters. 


enterprises at 


Acquiescence. — The 
quiesces in the 
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Commissioner ac- 


following decisions: 
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Willis W. Clark, CCH Dec. 16,639.— 
Compensation in excess of that allowed as 
a deduction to a corporation in 1941 and 
received by its president in 1942, was not 
taxable to him where he agreed to return 
it in the same year. 


Isaac 
Fawn 


Emerson, CCH Dec. 16,989 and 
Lake Ranch Company, CCH Dec. 
17,061.—Capital gains resulted from sales of 
livestock held primarily for dairy and breed- 
ing purposes and for more than six months. 


William W. Greer (and Edward E. Hale), 
CCH Dec. 18,657.—Sale of chinchillas held 
for breeding purposes and for more than 
six months, resulted in capital gains; sale 
of chinchillas held for nonbreeding pur- 
poses resulted in ordinary income. 


Hens & Kelly, Inc.. CCH Dec. 19,317.— 
Good will acquired in a reorganization was 
part of the equity invested capital and its 
basis for determining loss on a sale or ex- 
change was its original cost to a corpora- 


tion which took part in the reorganization. 
Klein, CCH Dec. 19,117.—Wife 
was taxable on profits of partnership (25 
per cent of her husband’s 50 per cent inter- 
est), transferred to her by her husband, 
since, although she was not a partner and 
did not salary, she performed 
valuable services for the partnership in a 
managerial, selling and buying capacity and, 
therefore, was a joint venturer. 


Harry 


receive a 


Latimer-Looney Chevrolet, Inc., CCH Dec. 
19,280.—Auto dealer was entitled to depre 
ciation on “company cars,” 
gains treatment on their sale. 


McKenna Richards, CCH Dec 


—Dividends on stock of corporations 


and to capital 


Loretto 
19,325 
were income to a father where he transferred 
the stock in trust for hts children, but re- 


tained the full “legal title” to the stock. 


Edward A. Theurkauf, CCH Dec. 17,226 

-Wife was a valid member of a partner- 
ship where, although she at no time rendered 
services, she had made a valid contribution 
to capital and there was a bona fide inten- 
tion of the partners that a partnership be 
carried on. 


Nonacquiescence. — The Commissioner 
1 


does not acquiesce in the following de- 


cision: 

Valentine E. Macy, Jr. (and J. Noel Macy), 
CCH Dec. 19,343.—Amounts paid by exec- 
utors of an estate to settle objections to 
their handling of the estate and to their 
final accounting, were deductible as ordi- 
nary and necessary business expenses. 
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Tax-Wise 


Meetings of Tax Men 


Tax Executives Institute, Inc., Detroit 
Chapter.— The Detroit Chapter of Tax 
Executives Institute, Inc., elected Lucien 
Lamoureux president for the 1953-1954 year 
at its annual meeting at the Birmingham 
Country Club, June 2. Lamoureux, secre- 
tary-treasurer of Peninsular Metal Products 
Corporation, a charter member of the chap- 
ter and a national director of the institute, 
succeeds Mark I. Sammon, who will serve 


a one-year term on the 


national board of 


directors. 


Other officers elected were Norman G. 
Currin, executive vice president; C. Garritt 
Bunting, vice president; Hermon P. Cook, 
secretary ; Joseph H. Carey, treasurer. Thomp 
son L. Casey and Ralph N. Todd were named 
chapter directors to serve three-year terms. 


Certified Public 
Northwest.—T h¢ 


west Conference of 


Accountants of the 
Thirtieth Annual North- 
Certified Public Ac- 
‘ountants took place at Portland, Oregon, 
on June 25-27. The _ technical 
featured Mr. J. A. Phillips, president, and 
Mr. John L. Carey, executive director, of 
the American Institute of Accountants. 


program 


Twenty-five Years Ago 


The pre-eminence in the field of taxation 
ms atacemes > acen ~ 
of Aubrey R. Marrs, article on 
Congress and the administration of revenue, 
begins at page 503, is attested -to by an 
article in the July, 1928 issue of TAxeEs 


whose 


In discussing the members of a special 
committee which was then assist- 
ing the Commissioner, it was said of Mr. 
Marrs that “at the time of his appointment 
[he] was a senior attorney employed by 
the Board of Tax Appeals to assist its mem- 
bers in writing opinions. 


advisory 


Prior to his serv- 
ice with the Board he was an attorney in 
the Appeals the office of the 


Tax-Wise 


Division of 


Taxes... 
Tax People... 
Things Taxed... 


General Counsel and prior to that had 
served in various capacities in that office. . . 

“By broad experience all members of the 
committee were as well qualified for their 
appointment to that body as any men avail- 
able, having served in numerous branches 
of the Income Tax Unit and having by 
reason of their executive ability, sound 
judgment and industry earned many promo- 
tions and become known to nearly all the 
representatives of taxpayers, throughout the 
country.” 


Tax Ups and Downs 


As state legislatures adjourn, here is a 
quick run down on some recent state tax 
laws. Nebraska increased gasoline tax to six 
cents per gallon . . the temporary 1.5 
cents per gallon in Nevada has been made 
permanent which makes the tax rate 5.5 
cents. Pennsylvania, likewise, extended its 
two cents per gallon additional gasoline tax 

the depletion allowance for coal min- 
in Colorado has been raised to 10 per 

Iowa repealed the five cent per 


cent ‘ 
pound tax on 


oleomargarine .. . the 
Florida chain store tax is now $10 per store 
located in the state. 

While we are talking about temporary tax 
increases that have been made permanent 
it is only fair that we call your attention to 
a temporary tax decrease that was made 
permanent. years ago the State of 
Iowa provided for a temporary 25 per cent 
reduction in income taxes and an increase 
in the amount of the deduction allowed be- 
cause of family relationship. Iowa, just re- 
cently, by law, made these temporary tax 
decreases permanent. 


Two 


Monetary Policy 


Freedom of action 
serve 


for the Federal Re- 
3oard is of the utmost importance, 
according to a recent study prepared by a 
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subcommittee of the Committee for Eco- 
nomic Development, if this country is to 
maintain a flexible monetary policy. 


“Inflation reflects a demand for goods in 
excess of the available supply. On the 
money side this may result from an in- 
crease in the amount of money at the dis- 
posal of the public or from a more active 
use of the existing supply of money. 

“Monetary policy can directly affect the 
supply of money and indirectly influence 
the rate at which the existing supply passes 
from hand to hand.” 

Since bank deposits constitute by far the 
largest portion of the money supply, the 
Federal Reserve Board, if it can exercise 
its powers freely, can be an important in- 
fluence in combating inflation or deflation 
by regulating the expansion of bank loans, 
investments and deposits: “Changes in re- 
serve requirements can be a potent weapon 
for the control of credit. At the present 
time, however, the Federal Reserve has al- 
most no further authority to increase re- 
serve requirements, although it has the 
authority to reduce them by one-half.” 

“Banks in the Federal Reserve System 
(which hold about 85 per cent of commer- 
cial bank deposits) are required by law to 
place a certain proportion of their total 
deposits in reserve with a Federal Reserve 
Bank. At present, bank deposits are lim- 
ited to about six times the reserve balances 
held by banks with the Federal Reserve 
At this point banks are ‘loaned up.’ They 
cannot expand their total loans unless they 
obtain more reserves.” 

Member banks’ reserves can be increased 
or decreased in two “discount” 
market” 


ways: (1) 
operations and (2) “open opera 
tions 

Prior to March, 1951, there was a conflict 
on monetary Federal 
accord 

3oard 
to discharge its responsibilities in a manner 


poli y between the 
and the Treasury An 
reached at that time, 


Reserve 


has enabled the 


more likely to achieve economic stability, 
although there is still a need for more co- 
operation between the Federal Reserve and 
other federal particularly the 
Treasury. 


agencies, 


However, if a mutual understanding can 
be reached, the CED that progress 
can be made toward the goal of economic 
stability. 


—_ 
reels 


Bottled Taxes 


Distilled spirits taxes have been the least 
responsive to the postwar rise in national 
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income. The answer is being sought, ac- 
cording to the Tax Administrators News, 
in reasons other than that the tax is too 
high. Reasons such as the influences of 
law, schools, churches, employers, press, 
theaters, radio, television and colleagues, are 
given for the fairly temperate habits of mod- 
ern day citizens. The News story goes on to 
say: ‘ why liquor consumption has lagged 
when consumer purchasing of gasoline, 
cigarettes and other commodities has in- 
creased annually has been subject to con- 
siderable conjecture.” (One of the printers 
put a note on this proof—“I am puzzled too 
because liquor tastes better than gasoline.”) 


It is doubtful, however, whether any of 
the reasons listed above will sound convinc- 
ing to members of the liquor industry—to 
them, the basic reason is the heavy impact 
of taxes on sales. 


Solutions to City Tax Problems 
Sought 


Recently, more than 1,200 municipal fi- 
nance officers attended the Forty-Seventh 
Annual Conference on Municipal 
at Miami, Florida. 
lems 


Finance 
One of the many prob- 

that of providing for 
services within the limit of rev 
enue which the citizenry is willing to supply. 

Robert P 
City 


closer 


discussed was 


requested 


Aex, Director of Finance and 
Manager of Newburgh, 
study of unification of 


suggested 
services be- 
tween a city and its surrounding suburbs 
As suburbs grow, the new residents demand 
new schools, sewers, water systems, roads, 
garbage collection and other standard serv- 
ices which increase per capita taxes. The 
these 
cording to Mr. 
between 


costs of services can be reduced, ac- 
\e a if there iS cooper! ition 
municipalities in 


services as schools, 


providing such 


fire departme nts, pe lice 
departments, ete 

Another expert, J. Maurice Miller, Di 
rector of Finance, Richmond, Virginia, pro 
posed that proper 
means of cost recovery, be resorted to rather 
than financing Mr. 
Miller pointed out that the general use of 


charges 


service charges, as a 


from general taxation 


service discourages the activities 


and demands of 
small benefits at the 


general treasury. 


pressure seeking 


groups 


some expense of the 


The new Commissioner of Rev- 


Coleman Andrews, also a speaker 


Internal 
enue, T. 
at the meeting, outlined a four-point program 
he is undertaking 
Bureau: 


for the operation of the 
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(1) Quicker issuance of regulations and 
rulings, so that the public will know the 
rules governing tax compliance; 

(2) Increased facilities for helping those 
who come to us for help in making out their 
returns; 

(3) A forward-looking training program 
for the present and future taxpayers of 
school age to help raise the level of volun- 
tary compliance in the years ahead; and 

(4) Renewed efforts in the matter of 
simplified forms and instructions. 


Oklahoma Collects Tax 
Through Another State’s Court 


Che Oklahoma Tax Commission success- 
fully imposed its sales tax and sales tax pen- 
alties on a Kansas corporation; the Kansas 
corporation stock of mer- 
chandise in Oklahoma, did not own any real 


maintained no 


or personal property, did not maintain an 
office or place of business, nor was it quali- 
filed to do business there. It accepted by its 
salesmen orders which were delivered from 
Kansas to its customers in Oklahoma by its 


own trucks. 

Oklahoma sued in Kansas, taking advan- 
tage of the latter 
comity although 


state’s recently enacted 
the contested sales 
took place prior to the passage of that law. 
The Kansas Supreme Court, in Oklahoma v. 
Lee, CCH OKLAHOMA STATE TAX REporTS 
§ 63-925, held that Oklahoma was not barred 
from suing for 
date, 


a new 


law 


taxes incurred at an earlier 
since the comity statute did not create 

cause of action but merely extended 
the privilege on a reciprocal basis, 


As to the penalties, the court had this to 
say: “The 10% penalty . . for failure to 
pay within thirty days after the tax becomes 
lelinquent is actually a 


way of 


( part of the tax by 
for delinquency in 


payment, and is therefore recoverable in an 


interest exacted 


action brought 


in a court in this state.” 


While the court found that the sales took 
place in Oklahoma because “[i]t was there 
that occurred the transfer of title and pos- 
session of the merchandise,” two stipula- 
tions in the statement of facts point up a 
problem encountered by those who assist in 
drawing sales contracts. One concerned ex- 
pected testimony of officials of the corpora- 
tion: 

“Orders received by salesmen who made 
contact with the hospital were subject to 
acceptance or rejection at the office of the 
company in Kansas City, Missouri, and 
salesmen such as those who made contact 
with the hospital had no authority finally to 
accept or reject such offers.” 

The other stipulation concerned expected 
testimony of officers of this hospital: 

“They were advised that orders 
placed with defendant’s salesmen were sub- 
ject to approval by defendant at its office 
in Kansas City, Missouri, or at any other 
place outside the State of Oklahoma and 
that they believed that the salesmen had 
authority to bind the defendant to furnish 
the merchandise ordered.” 


never 


Scores Abandonment 
of Voluntary Disclosure Policy 


Speaking before a recent meeting of the 
Society of California Accountants in Holly- 
Donald O. that “the 
Commissioner’s announcement on January 
10, 1952 that no new cases would be given 
treatment had vir- 
tually dried up this vast source of revenue.” 
He stated that almost $500 million had been 
collected through voluntary disclosure in 
the two years prior to January 10, 1952, and 
proposed that this restored 
through the enactment of a statute which 
would embody the benefits formerly 
vided for in the Bureau's policy. 


wood, Bircher said 


disclosure benefits or 


revenue be 


pro- 
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6) Can A_ postpone 


extraction, await 


and pass on a stepped-up wampum 


his children? 


You tell A that you certainly would like 
a little time to study the matter, and that vou 
would appreciate the present conference being 
postponed until you have had such an op- 
portunity 


1 


de ath. 


basis to 


ing the conference, 


\ says he doesn’t mind postpon- 
l 


but he is a little bit 


concerned over one proposition, 


that is, if 


mere discovery 


results in ordinary income, 


Tax-Wise 


must he now amend his and 
If so, A 
you immediately inquire whether 
Director of Internal Revenue 


June 15 in 


declaration 
increase his quarterly instalments. 
requests that 
or not the 
will accept wampum o1 
United States currency. 


lieu of 


A left my office a half-hour ago. He was 
Hades! He said he didn’t know 
whether the Commissioner’s ruling was right 
or wrong, but 


mad as 


“You can bet one thing, that’s 


[The End] 
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the last flower bed I'll ever dig!” 





State Tax Calendar 


The State Tax Calendar includes the re- 
port and payment due dates for the impor- 
tant taxes—franchise, income and property. 
If the states in which you have interests are 
not listed, there are no franchise, income 
or property tax reports or payments due 
therein for the month covered. 


ARKANSAS: August 10—Franchise tax 
due. 

CALIFORNIA: August 15—Personal in- 
come tax second installment due. August 
31—Unsecured delinquent 
(5 p. m.). 

CONNECTICUT: August 15—Annual re- 
ports and fee from foreign and domestic 
corporations due (to be filed with Secre- 
tary of State). 

IDAHO: August 10—Property reports from 
sleeping car companies due. 

IOWA: August 1 
(last day). 

LOUISIANA: August 15—Corporate in- 
come tax installment due.—Per- 
sonal income tax second installment due. 


property tax 


Corporation reports due 


second 


SIMPLICITY IS THE KEYNOTE 


In urging support of the Customs 
Simplification Bill before the House 
Ways and Means Committee, As- 
sistant Secretary of Commerce Ander- 
son stressed that it was designed to 
simplify the operations of the Cus- 
toms Service. Some of the provisions 
eliminating formalities that 

ly necessary, and at 
reducing the complexities, uncertain- 


“aim at 


are not absolute 


ties and inequities that are now too 
often involved in the practical busi- 
ness foreign 


of bringing goods into 


market. 
“TO]ne of the 

getting 

new 


the American 


deterrents to 
firms to take on 
European products for 
market is their 
difficulties because of 
and exacting 
requirements and procedures. In fact, 
some business have declared 
that the and the com- 


American 
lines of 
this 
into 
our elaborate 


sale in fear of 
running 


customs 


men 
uncertainties 
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MARYLAND: August 1—Property tax as- 
sessed by State Tax Commission due. 
MISSISSIPPI: August 1—Property tax 
third installment due. 

NEVADA: August 3—Property tax quar- 
terly installment due. 

NEW JERSEY: August 1—Property tax 


quarterly installment due. 
NEW YORK: August 1—Property tax due. 
NORTH DAKOTA: August 1—Domestic 


corporation tax reports and payment due 
(last day). 

OKLAHOMA: August 1—Foreign corpo- 
ration capital stock affidavit due (last day). 
August 31—Corporation license tax re- 
ports and payment due. 

OREGON: August 15—Corporation license 
tax due (last day).—Property tax delin- 
quent.—Property tax quarterly 
ment due. 

WISCONSIN: August 1—Corporate in- 
come tax installment due.—Per- 
sonal income tax last installment due 











install- 


second 


plexities of our present customs system 
are often greater discouragements to 
efforts to introduce foreign 
here than the height of our 
duties ° 

“(Direct tariff treatment should 
represent the full measure of the bur 
den to be imposed upon the admis 
sion of foreign products and 

. imports should not be additionally 
handicapped by costly or 


goods 


import 


discourag 
ing customs procedures or require- 


ments that are not absolutely necessary 


“{The] proposed changes would 
ease the life of the 
porter by minimizing uncertainties 
and inequities, while reducing the cost 
to the Federal Government of the 
administration of the customs. 
it would not diminish the govern- 
mental revenue or the tariff protection 
accorded domestic producers.” 
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Federal Tax Calendar 


th ; persons in the military or naval service 


I 


August 15— ! r traveling abroad, including 


ver WI 
1 de ut outside the United 

ons 111, Section 
forms 1) Form 1065; (2 
1120; (5) Form 1040 


horizec 

1) income 

Ss, 2) em 
Section 1401 
under Section Monthly information returns of stock- 
receding month, holders and of officers and directors of 
nts exceeded oreign persot al holding companies due 

th. (Regulations 111, 

29.338-1, 29.339-1.) Form 957. 


1 


delivery to local collector ol 
by stamp depositaries 
ot requisitions tor 
the preced 
atement showmeg 
lng and end 
stamps sold during 
Payment y o due 
f stamps sold dt 


Regulatior 4 


City Tax Calendar... 


August 15—4; 1: Phoenix business priv August 25—New Yori New York City 


ilege tax reports and payment du conduit company tax reports and payment 


New York 


City pul lic utilitv excise 


t due. 


rad Denver sales tax repor and pi due; 
t ( Vici mn Detroit roperty tax 1 


’ ] ; ' + 1 
iil i ] t nel aue 


paytiiiel 


August 1 Los Angeles 


monthly al sf ax reports and 
payment du ware Wilmington 
property ix due st day Michigan 
Detroit property t: ngle installment 

St. Louis em 


Erie employer withholding reports 
Philadelphia employe 
t e; Scranton em 


1i¢ AX re] S and pay 
Scranton School District 
ta» eports and 


and pay 


} 


August 20—louisiana: New Orleans 


| se 1 report 4 payment due. 
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